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ON PLEADING 



BY "WAT OP 



Claim bx ^Itettatifo %dui 



The department of pleading which it is proposed to con- 
sider in this essay has hitherto been moulded by the 
decisions of the judges and the necessities of litigation. 
But now the rules of Court made in pursuance of' the 
Judicature Act expressly sanction the pleading of alter- 
native relations. " The Judicature Act has enlarged the 
Uberty of the plaintiff in claiming reUef , for it is expressly 
provided that, subject to certain regulations, alternative 
relief may be asked and several causes of action may be 
joined in the same Statement of Claim," — per Lord Cairns, 
L. C, Bagot v. JEaston (7 Ch. D. 8). By Order XIX., 
rule 8, every Statement of Claim shall state specifically the 
relief which the plaintiff claims either simply or in the 
alternative and may also ask for general relief. By 
Eule 27, if a person desires to rely in the alternative 
upon more contracts or relations than one as to be implied 
from certain circumstances he may state the same in the 
alternative. By Order XVI., rule 1, all persons may be 
joined as plaintiffs in whom the right to any relief claimed 
is alleged to exist whether jointly, severally or in the 
alternative. By Kule 3 all persons may be joined as 
defendants against whom the right to any relief is alleged 
to exist whether jointly, severally or in the alternative. 

Jessel, M.E., commenting on this rule in ^vans v. Stick 
(4 Ch. D. 432), said, " The same rules of pleading which 
prevailed under the old law prevail now, unless there is 

L. B 
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anything in the Judicature Act or in the new orders or 
rules which prevents it ;" and his lordship held that the 
word '* alternative " in the above rule did not mean an 
inconsistent alternative. 

It will be necessary to bear in mind that the results to 
which pleading is directed must be shaped by the old 
maxim that a party must recover secundilm allegata et 
probata. Fry, J., in the case of Cargill v. Bower (10 Ch. 
D. 508), speaking of the prayer for further relief, observed, 
" Such a prayer must always be limited by two things, 
the facts which are alleged and the relief which is expresdy 
asked. You cannot under a general prayer for further 
relief obtain any relief inconsistent with that relief which 
is expressly asked for." And at page 516, his lordship 
observed : " Above all in cases of fraud the decision of the 
Court must proceed secundum allegata etprobata^^ (a). 

(a) See also Dart's Vendors and Purchasers, 5th. ed. p. 1015. 
For the difference to be observed between allegata and probata so as 
to obey Order XIX. rule 4, which provides that " every pleading 
shall contain as concisely as may be a statement of the material 
facts on which the party relies, but not the evidence by which they 
are to be proved," see Philipps v. PhilippSy 4 Q. B. D. 127. The 
following observations of Brett, L. J., as to the above distinction 
will be found valuable : — ** I will not say that it is easy to express in 
words what are the facts which must be stated and what matter 
need not be stated. I know that great pains were taken to draw 
Eule 4, and it is difficult to state the matter more clearly than in 
that (jile. The distinction is there pointed out that every pleading 
shall contain a statement of the material facts on which the party 
pleading relies, but not the evidence by which they (that is, those 
material facts) are to be proved. The distinction is taken in the 
very rule itself, between the facts on which the party relies and the 
evidence to prove these facts. Erie, C. J., expressed it in this way. 
He said that there were facts that might be called the allegata 
probanda, the facts which ought to be proved, and they were dif- 
ferent from the evidence which was adduced to prove those facts. 
And it was upon the expression of opinion of Erie, C. J., that Rule 4 
was drawn. The facts which ought to be stated are the material 
facts on which the party pleading relies. It was purposely not put 
* the facts which will be necessary to support the cause of action,' 
for the party might not be able to state such facts, as, for instance. 
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We may consider this subject ia the following order : — 

I. Cases where the allegations upon which alternative 
relief is claimed are inconsistenty p, 4. 

II. Cases where the plaintiff has attempted to m^ke at the 
hearing of the cause a new case, p. 26. 

III. Cases where the two claims have been held consistent, 
p. 36. 

IV. Alternative relief by co-plaintiffs, p. 48. 

V. Propositions deducible from the decisions and orders, 
p. 49. 

he might only know such facts as would render his case demurrable, 
and could only state facts which would not be sufficient to maintain 
the cause of action ; but he states the facts on which he intends to 
rely at the trial. There are some tests which show practically what 
the rules mean. I think that in a pleading under the new rules 
such facts ought to be stated, which if a person had had to state a 
special case formerly for the opinion of the Court, he would have 
stated in the special case as facts. If a person had to state a 
special case as an arbitrator, there are certain facts which he must 
find and state, but he does not state the evidence upon which he 
was brought to find those facts ; and the difference, although not so 
easy to express, is perfectly easy to understand. An arbitrator had 
to state every fact which would support, when proved, the conten- 
tion of the person on whose behalf he was stating that fact. He 
did not state the evidence by which he came to find those facts. 
Now such facts as would be stated in a special case to support or 
meet the claim are precisely the facts which are to be stated under 
the new system. It seems to me that there is another test. If 
parties were held strictly to their pleadings under the present 
system, they ought not to be allowed to prove at the trial, as a fact 
on which they would have to rely in order to support their case, 
any fact which is not stated in the pleadings." lb, pp. 132, 133. 

InEvelyn Y.Evelyn, 28 W. E. 631 ; 42 L. T., N. S. 248, an application 
was made, under Order XXVII. rule 1, to strike out paragraph 25 
of the Statement of Claim, which alleged " The said Frances Evelyn 
died intestate as to real estate, and leaving Sir Hugh Evelyn her 
heir-at-law." Malins, V.-C, distinguishing Philippa v. Philippsy 
refused to strike out the allegation. And see Barrs v. Feivkes, 10 
Jur., N. S. 466; 12 W. R. 666; not following Baker v. Harwood, 7 
Sim. 373. 

b2 
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I. Cases ichere the allegations upon irhich alternative relief 
is claimed are inconsistent, 

"In any properly-constituted system of pleading, if alter- 
native cases are alleged, the facts ought not to be mixed 
up, leaving the defendant to pick out the facts applicable 
to each case; but the facts ought to be distinctly stated, 
so as to show on what facts each alternative of the relief 
sought is founded" (per Thesiger, L. J., Davy v. Oarretty 
7 Ch. D. 489). 

In Raiclings v. Lambert (1 Johnson & Hemming, 466), 
Wood, V.-C, said: "The principle with regard to alterna- 
tive relief I take to be this, — ^you have no right to allege 
two inconsistent states of facts and ask relief in the alter- 
native, for the two cannot be true ; but you have always a 
right to state the facts of the case, the documents and deeds, 
and ask the conclusion of the Court on those deeds and 
documents, and say the Court may come to one conclusion 
of law or it may come to another ; and you may ask the 
Court to come to a conclusion on the facts which you have 
disclosed, having stated everything that v^ill enable the 
Court to form a proper judgment" {b). The facts in Raw- 
lings V. Lambert were complicated, but it may be sufficient 
to state the following: — 

The bill alleged that plaintiff and Francis Lambert, 
deceased, had carried on business together as jewellers; that 
F. Lambert had died in 1841, since which time plaintiff and 
F. Lambert's widow had carried on the same business, and 
that the widow had died in 1860 ; that a suit of Lambert 
V. Rawlings had been instituted, which alleged that Eaw- 
lings was not a partner; that plaintiff had in F.Lambert's 
lifetime brought in capital which amounted to 9,000/. at 
testator F. Lambert's death, and that up to the widow's 
death he had received interest on this sum as before. 



{h) For a correct form of doing this, see Appendix C. to the 
Judicature Bules, No. 5, which is set out at length at p. 37, jpost. 
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Afterwards the bill stated that a sum of 7,000/. was due 
to plaintiff in respect of his share in the business, not con- 
necting that sum with the capital brought in. That the 
defendant, Q-. Lambert, was managing the business, and 
averred that he was about to take out representation to 
the widow, his mother, and having authority from the 
plaintiff to draw cheques, he had drawn out the whole 
balance, and had taken possession of the stock-in-trade. 
The bill prayed an account of what was due to the 
plaintiff and other creditors of F. Lambert, deceased, and 
for administration of the real and personal estate of the 
testator, or if it should be determined that Eawlings as 
between himself and the widow was a partner, then for an 
account of the partnership dealings. 

On demurrer. Wood, V.-C, observed that these state- 
ments were ambiguous, and that if the 7,000/. was part 
of the 9,000/. capital, there was a remedy against the 
testator's estate; but if the 7,000/. was brought in after 
the testator's death, the plaintiff's remedy would be 
limited to assets embarked in the trade. ** There is 
nothing to connect this 7,000/. with the 9,000/. alleged 
to be due at the testator's death. The plaintiff does not 
say that he has drawn out 2,000/., and that there still re- 
mains 7,000/. as the balance of the original debt due from 
Francis Lambert at his death, and that interest has been 
paid on it in the meanwhile. There is no averment that 
this is so. The remedies are exceedingly distinct, accord- 
ing to the two views which may be taken of the case ; and 
the bill leaves it in perfect ambiguity which of the two 
views you ought to take. If the 7,000/. is a debt of 
Francis Lambert's estate in respect of capital, and is 
part of the 9,000/. due at the death of Francis Lambert, 
then there is a clear remedy for the plaintiff in either 
of these ways, — either for capital advanced, which will 
extend not only over the whole partnership assets, but 
over the whole of his real and personal estate ; or if 
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you regard the plaintiff as in some shape or other a 
partner — if you make out that there was a balance due 
to him at the end of the whole partnership accounts — 
then, if there were not assets of the partnership, he, 
being liable to creditors, would have for that balance 
a claim against Francis Lambert's estate. But suppose 
the 7,000/. mentioned in paragraph 25 is part of his share 
in the current business — suppose it intended that the old 
debt of 9,000/. had been paid off, the testator being dead, 
and that the 7,000/. not being a balance of the old 9,000/. 
debt is simply what is now standing to his credit as capital ; 
and supposing that to be capital brought in since the tes- 
tator's death — I apprehend the remedy would have been en- 
tirely different. The plaintiff would not have the least right 
against the real estate of Francis Lambert, but his remedy 
would be limited to assets embarked in the trade. The 
two positions are so different, that, in truth it comes to 
this : — You have no averment that any part of the debt 
of 9,000/. which was due at the testator's death is still 
due, for all the averment is that interest was paid on the 
capital, whatever the capital was, in the business ; and 
you have no averment that this 7,000/. is any part of the 
9,000/. ; on the contrary, it looks like something else, 
because the averment in the bill is that it is due in respect' 
of the plaintiff's share in the said business." The Court 
further observed — " The difficulty I find in this bill is 
that it is made of averments hovering between two alter- 
natives of fact, and not distinctly averring either. In 
bills framed with a view to alternative relief, there ought 
to be a distinct line drawn, clearly stating one set of facts 
on which the inference of law is to arise on one alter- 
native, and, on the other, equally clearly stating those 
facts on which the other alternative may be arrived at ; 
but here, unfortunately, I do not find any sufficiently 
clear averments to satisfy me one way or the other, what 
the alleged facts are on which the plaintiff wishes to have 
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the adjudication of the Court, or what is the precise relief 
which he asks" (c). 

The demurrer was accordingly allowed. 

The bill was then amended, stating, among other things, 
that the sum standing to the credit of Eawlings in the 
business from the testator's death till shortly before the 
death of the widow varied between 10,000/. and 12,000/. ; 
that this amount had been reduced to about 7,000/. at the end 
of 1859 ; that if the plaintiff should be held in Lambert v. 
Rawlings to be a partner, he would be entitled, when legal 
personal representatives to the testator and the widow had 
been constituted to have an account of the partnership 
dealings ; or, if he should be held not to be a partner, then 
to have an account when such legal personal representatives 
should have been constituted of what was due to him and 
other creditors of the firm, and to have the outstanding 
debts of the firm paid out of the assets of the business. 
That the assets of the firm were being misapplied by 
Q-. Lambert, and in danger of being lost, and that 
Q-. Lambert was purposely delaying the grant of admi- 
nistration by all means in his power, in order to retain 
control over the assets of the firm for his own purposes. 
The prayer as amended sought an injunction and receiver 
against Q-. Lambert. Demurrer to the amended bill was 
overruled. 

The dicta in this case are to the effect that you may state 
in the case which you allege to have arisen between the 
defendant and yourself, facts which may give rise to one 

(c) A denmrrer is an allegation of a defendant, wliicli, admitting 
the matters of fact alleged by the bill to be true, shows that as they 
are therein set forth they are insufficient for the plaintiff to proceed 
upon or to oblige the defendant to answer ; or that for some reason 
apparent on the face of the bill, or because of the omission of some 
matter which ought to be contained therein, or for want of some 
circumstance which ought to be attendant thereon, the defendant 
ought not to be compelled to answer. Mitford on Pleading, 
pp. 107, 108. 
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alternative of law or another; but that you must not allege 
two inconsistent states of f eiot. The actual decision seems 
to have been that the bill was made up of averments hover- 
ing between two alternatives of fact, and not distinctly 
averring either (see per Giffard, V.-C, at p. S9,post). 

But with respect to the allegation of inconsistent facts 
since the Judicature Act : if the issues of fact though in- 
consistent, are yet separable and distinct, it should seem 
that the plaintiff might either be ordered to confine his 
action to one cause, under Order XVII. rules 8, 9 ; or if 
the case went to the hearing without an application under 
those rules having been made, that the plaintiff would be 
allowed to elect which he would prove (d). 

A further illustration of the above principle that "there 
ought to be a distinct line drawn, clearly stating one set 
of facts on which the inference of law is to arise on one 
alternative, and on the other, equally cleajly stating those 
facts on which the other alternative may be arrived at," 
seems to be afforded by the case of Bagot v. Emton 
(7 Oh. D. 1), which wUl be stated at length hereafter, under 
the head of " Cases where the two claims have been held 
consistent.'' 

It has been held that a plaintiff cannot fiU two incon- 
sistent characters. He could not claim to attack a com- 
pany for his own exclusive benefit as an individual, and in 
the same suit to sue the directors on behalf of himself and 
the other shareholders of the company. This was laid 
down by Lord Westbury in the case of Thomas v. Hohkr 
(8 Jut., N. S. 125). In that case the plaintiff claimed, 
firstly, to have it declared that the interest of a company 

{d ) In Edwards v. Edtuarda (Jacob, 335), the plaintiff stated a will, 
and alleged it to be a good execution of a power at law, and if not 
in equity. A demurrer was put in. The V.-C, in S, C, (3 Mad- 
dock, 197), sent a case to law. On appeal Lord Eldon allowed the 
demurrer, bn the groxind that the plaintiff ought to state distinctly 
whether the cose was at law or in equity. Since the Judicature 
Act it would seem that this ground of demurrer would not hold. 
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in certain mines had been forfeited for the benefit of the 
plaintiff, and also that 2,000 shares which had been re- 
served for him had been improperly issued or sold by the 
directors, and the proceeds applied to the use of the com- 
pany. This was all for his own benefit. But he also 
claimed, secondly, that the directors had departed from the 
rules of the company by incurring debts, not conducting 
its business for ready money, and he prayed an injunction 
against that conduct: and also he complained that the issue 
of certain new shares by the directors was unwarranted by 
the rules of the company, and that such shares ought to be 
declared jvorthless, and as not entitling the holders to the 
statm of shareholders. The Lord Chancellor held that 
these two claims were antagonistic, but, as will be seen, he 
allowed the plaintiff to elect on which case he would rely. 
His lordship said : 

" The claims which are made by the plaintiff in this 
suit are divisible into two classes — ^those which he makes 
in respect of his own personal and individual right, and 
those which are common to himself and all the other 
shareholders in the company. In respect of the first class, 
the plaintiff's interest is adverse to that of the shareholders 
of the company. He is the plaintiff, and the shareholders 
(that is, the company) are, in respect of these claims, in 
effect the defendants. In respect of the other rights or 
claims, they are properly maintainable only by a bill on 
behalf of all the shareholders, — ^that is to say, by the com- 
pany as plaintiffs. To the first class belong the principal 
allegations made by the bill, namely, that the interest of 
the company in the mines has been forfeited or determined, 
and that the whole of the mines ought to be declared to be 
now held in trust for the plaintiff. This is, in effect, to 
assert that the company has come to an end, and that the 
partnership ought to be dissolved ; it is the assertion of a 
most adverse right to that of the company. To the same 
head may also be referred a minor and very subordinate 
part of the bill, namely, the case made with respect to the 
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2,000 shares reserved to the plaintiff. The amended bill 
alleges that these shares have been improperly issued or 
sold by the directors, and the proceeds applied to the use 
of the company, and it insists that the directors and the 
funds of the company are liable to the plaintiff in respect 
thereof. All this is the assertion of an individual and 
personal right in the plaintiff adverse to that of the com- 
pany. The other part of the bill, which is chiefly elabo- 
rated in allegation, and constructed by evidence, is a case 
common to all the shareholders of the company. The 
complaint is twofold ; first, and chiefly, that the constitu- 
tion or fundamental rules of the company have been de- 
parted from by the directors having incurred debts and 
liabilities, and not having conducted business on a ready- 
money principle ; and relief is prayed to the effect that the 
directors may be ordered to pay these debts and liabilities, 
and that this Court will interfere by injunction and 
declaration for the purpose of regulating the future con- 
duct of the company. Now the second portion of this 
last division o$ the plaintiff's claim also consists of 
a case which is proper and common to all the shareholders 
of the company. The complaint is, that there has been a 
large issue of new shares by the directors of the company 
on terms not warranted by the constitution and funda- 
mental rules of the company ; and those shares are sought 
by the bill to be treated as altogether worthless and not 
entitling the holders to the status and privileges of share- 
holders of the company. Now, it is perfectly manifest 
from this description of the bill, that the two portions of 
the case are, in the nature of things, entirely inconsistent 
and contradictory. The plaintiff is at one and the same 
time plaintiff and defendant. The plaintiff claims a right 
to put on in succession two distinct characters. It is per- 
fectly true that alternative cases may be presented by the 
same bill where they are not inconsistent with each other ; 
but in order to maintain that proposition it is necessary 
that the plaintiff should have one and the same cha- 
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racter; ^nd it can be true only when it is thus pre- 
sented, as a rule of the Court, that alternative cases may 
he embodied in one billy and alternative relief prayed^ so 
long as the plaintiff retains the same individual character. 
But, as I have already shown, the plaintiff, in presenting 
these eases, puts on in succession different characters. At 
one time he is the adverse claimant against the compajiy, 
at another time he assumes the right to represent the com- 
pany, and to sue on its behalf. Now, in the course of the 
argument (and I am sorry to say it was nearly at the end 
of it), I stated to the learned counsel for the plaintiff the 
difficulties that arose from that view of the case ; and the 
answer given to me, which was very distinct ajid very 
correct, was this : that the plaintiff elected to maintain and 
abide by that part of the bill only which was proper to 
him and capable of being brought forward by him in his 
individual character ; and that answer so given is in strict 
conformity with the 42nd paragraph of the bill, for by the 
42nd paragraph of the bill the case of the plaintiff is, in 
reality, confined to that which he can maintain in his own 
personal and individual right, and the other shareholders 
are constructively, and by representation, made defendants 
to tte record. I therefore consider myself not at liberty 
to entertain that case which is brought forward on the 
part of the plaintiff, on which he has grounded his com- 
plaint, on the fact that the constitution of the company 
which required that its business should be conducted on a 
ready-money principle, has been departed from by the 
directors. 1 consider that case maintainable only by the 
plaintiff provided he did bond fide represent the company ; 
and the case is utterly inconsistent with the other allega- 
tion of the bill, that the company has ceased to exist." 

After examining the first branch of the case further, his 
lordship came to the conclusion that it failed, and that he 
could not entertain the second branch of the case. He said, 
" I am obliged, therefore, to arrive at the conclusion that 
that part of the case which alone I can deal with, having 
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regard to the nature of the suit and to the right of the 
plaintiff, fails in every particular, both in respect of the 
forfeiture, in respect of the issue of shares, and in respect 
of the allegation of injury to the plaintiff by this interme- 
diate dealing with the 2,000 reserved shares. If it had 
been competent to the plaintiff to have brought forward 
the case touching the departure from the principle of the 
working of the mines, I should have paused a great deal 
before I held that he was not entitled to the interference 
of the Court ; but the manner in which the case has been 
brought forward, compels me to say, not out of regard to any 
rule of pleading, but with regard to that which it is most 
material to maintain, namely, that when there is a case 
brought forward by an individual shareholder on behalf of 
a company or partnership, it must be brought forward by 
a bill directed exclusively and bond fide to the maintenance 
of the common interests and benefit of the company. I 
cannot permit a case of this nature to be mixed up with 
that which is destructive of, and wholly inconsistent with, 
and contradictory to it, namely, the principal allegation by 
the plaintiff that the company has ceased to exist." His 
lordship accordingly dismissed the bill. Query, whether 
the dismissal would not now be without prejudice to a new 
bill for the relief which was not tried. 

In Lindsay v. Lynch (2 Schoales & Lefroy, 1), the 
original bill prayed specific performance of an agreement 
to grant a lease to the plaintiff for three lives. The 
answer admitted an agreement for a lease for one life, 
that of the plaintiff. The plaintiff then amended his 
bUl, praying a specific execution of the agreement for 
a lease for three lives, which lives were named in the 
bill; or, in case the plaintiff should not appear under 
the circumstances entitled to a lease for three lives, it 
prayed that he might be entitled to a lease for the term 
of his own life. Lord Redesdale heard the case, and 
held on the evidence that the plaintiff failed to prove 
an agreement for a lease for three lives. He then con- 
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sidered the question whether the plaintiff might have a 
decree for a lease for one life, and came to the conclusion 
that he could not. His lordship said : " The next conside- 
ration is, whether I can take up the alternative ; on that 
part of the subject I have had some doubt. The defen- 
dant certainly does clearly admit the contract for a lease 
for the plaintiff's life ; and it is admitted to have been 
partly performed, so far as the payment of rent goes. The 
defendant also admits the enjoyment during the period 
which elapsed after the agreement, but then he says, * I 
offered you a lease for one life, and you would not accept 
it ; on the contrary, you have filed a bill completely dis- 
claiming that agreement; insisting on a lease for three 
Uves, not named at the time, and insisting further that you 
are not bound to take a lease for your own life only.' The 
plaintiff seems to me to have denied the right of the de- 
fendant to compel him to take a lease for one life. Now, 
a plaintiff in a court of equity must offer to do equity, and 
he could have no right to claim this lease for one life, 
unless he were also boimd to accept it. It is clear there 

were not two agreements Under these circumstances 

I must consider a little what is the danger that would 
arise in the administration of justice from permitting a 
case to be managed as this has been. A bill filed in 1794, 
insisting on an agreement for three lives not before named, 
denying, therefore, any agreement for one life named at 
the time, and disclaiming to hold under such an agree- 
ment ; and in 1801 an amended bill filed praying in the 
alternative. It is true there is a case where the plaintiff 
having filed his bill stating one agreement, and the de- 
fendant by his answer admitted a different agreement, the 
plaintiff amended his bill, stating the agreement as ad- 
mitted by the defendant, and praying a decree accord- 
ingly, obtained it ; but in that case the bill in its original 
form may be taken to have been prepared under a mistake, 
a misconception of his counsel ; what the circumstances of 
the case were it is difficult to say ; the plaintiff might find 
upon conversing with his witnesses that he had mistaken 
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the effect of the parol agreement. But here the amended 
bill continues to insist on the agreement stated in the 
original bill, and does not abandon it as in the other case. 
It would be of dangerous consequence to permit this, for 
the plaintiff would first take the chance of getting the 
witnesses to swear to the agreement as alleged by him ; 
and, failing in that, he would then be sure to succeed upon 

the defendant's admission In Legal v. 

Miller (2 Ves. 299) it was urged that the plaintiff having 
failed to entitle himself to a decree according to the agree- 
ment set out in his bill, might yet have taken a decree 
according to the agreement admitted by the defendant, 
under the prayer for general relief ; but that was refused 
as unconscientious towards the defendant, and the bill was 
dismissed. Why? Because the plaintiff had not, by 
anything which he had done, bound himself to execute the 
agreement in the form in which he then offered to accept 
it, and had not enabled the defendant to say, * I will im- 
mediately perform the agreement you now seek to have 
executed and put a stop to further litigation.' The plaintiff 
here prays a lease for three lives ; he therefore denies any 
agreement for one life, and yet he prays execution of a 
lease for one life. To allow this would be opening a door 
to new frauds, and sufficient frauds have already been 
practised on bills for specific performance of agreements. 
On principle, therefore, and for example sake, and to pre- 
vent practices which must tend to great fraud, I conceive 
that the bill ought to be dismissed, notwithstanding the 
admissions of the defendant in his first answer; the 
plaintiff having disclaimed that agreement and refused 
to accept a lease according to it, from 1789 to 1801, and 
even then having endeavoured to compel the defendant to 
perform a different agreement. However, I will not pre- 
clude the plaintiff from endeavouring to support that 
agreement if he can. I will dismiss his bill, with costs, 
but without prejudice to any biU he may be advised to 
file to obtain a lease for his own life." 

The effect of this decision seems to be, that the addi- 
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tion of the alternative claim was of no avail if the 
plaintiff still maintained his original case also. The plain- 
tiff in the opinion of Lord Eedesdale, by insisting on an 
agreement for three lives, denied, in effect, an agreement 
for one life, and therefore denied that the defendant, the 
lessor, could compel him to take a lease for one life. The 
remedy in specific performance being mutual, the plaintiff 
nevertheless put forward an admission by the defendant, 
that there was an agreement for one life, but one which 
the plaintiff was not wilHng to perform, unless he was 
defeated in his endeavour to establish what he said was 
the true agreement, namely, for a lease for three lives. 
The plaintiff alleged that there was no such agreement, 
but that there was that which he set up. The only contest 
then, and the whole expense of the suit subsequent to the 
answer admitting the defendant's version of the agree- 
ment, was caused by the plaintiff's contention. In esta- 
blishing this he failed, and the defendant's case was 
proved to be true. Lord Eedesdale seemed then to have 
considered it fair to the defendant that the plaintiff should 
not, after putting the defendant to the expense and vexa- 
tion of resisting an unf oimded claim by the plaintiff, and 
proving that it was unfounded, claim the benefit of an 
admission by the defendant in order to destroy the truth 
of which admission the litigation was carried on. 

His lordship was evidently of opinion that justice 
would not be done if the lease for one life were granted, 
the plaintiff paying all the costs of the suit. But he 
began his judgment by saying that if the Statute of 
Frauds had been rigorously observed, the result would 
probably have been that few instances of parol agreements 
would have occurred, whereas the decisions on the subject 
had opened a new door to fraud. 

In the argument on the above case was cited a case of 
Mortimer v. Orchard (2 Yes. jun. 243), which Lord Eedes- 
dale seems to have been willing to follow in Lindsay v. 
Lynchf if there had been acts of considerable expenditure. 
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That fact seemed to have turned the scale in weighing the 
question whether relief was to be decreed in the case of 
Mortbner v. Orchard, In that case, the plaintiff having 
built a house on the land of the two defendants, in which 
he seems to have had the residue of a term, brought a bill 
for specific performance of an agreement — not according to 
the Statute of Frauds — for a new lease for twenty-one 
years. The terms of granting this lease, proved for the 
plaintiff by the testimo;^ of a Ingle witne^sf were different 
from those of the agreement set up by the bUl. Both de- 
fendants, in their answers, stated the agreement to be 
different both from that proved and that set up by the bill. 
Lord Loughborough decreed execution of the agreement 
as stated by the defendants^ on the ground, as it would seem, 
that the plaintiff had been at the expense of building a 
house on the land. " The plaintiff," said he, " has prayed 
specific performance of a given agreement set out in his 
bill, of which he has given evidence in writing, which 
makes it no more than a parol agreement, but the parol 
agreement proved is quite different. To decree upon the 
prayer of this bill is impossible^ for then I must decree contrary 
to the evidence for the plaintiff . In strictness, therefore, the 
bill ought to be dismissed. But as there has been an 
execution of some agreement between the parties, and I 
give the plaintiff credit for building the house, and that is 
not compatible with the idea that he was to have only the 
remainder of the old term, I am put to inquire into this 
single fact, what was the agreement. The witness for the 
plaintiff proves an agreement, different both from that set 
up by the bill and that by the answers. It happens that 
there are two distinct owners of this estate, both of whom 
were parties in all the conversations. Each in his answer 
states an agreement, different both from that stated by the 
bill and that proved by the witness. Then their testimony 
would prevail." The lease was granted according to the 
agreement confessed by the answers, and the plaintiff had 
to pay the costs. 
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The case of Mortimer v. Orchard would seem to fall 
within a peculiar class of cases of specific performance, 
which appear to be an exception to the strict rule of 
allegation. " It is quite competent," said Lord Cottenham, 
in London and Birminghum Rail. Co. v. Winter (Craig & 
Phillips, 62), " for the defendant to set up a variation from 
the written contract ; and it will depend on the particular 
circumstances of each case whether that is to defeat the 
plaintiff's title to have a specific performance, or whether 
the Court will perform the contract, taking care that the 
subject-matter of this parol a^eement or understanding is 
also carried into effect, so that all parties may have the 
benefit of what they contracted for. That this is the rule of 
the Court is sufficiently established in many cases, of which 
I will only mention three ; Joynes v. Statham (3 Atk. 388) 
by Lord Hardwicke ; Toumsend v. Stangroom (6 Ves. jun. 
328) by Lord Eldon ; and Ramsbottom v. Oosden (1 Ves. 
& B. 165) by Sir William Gfrant. In the last-mentioned 
case. Sir William Gfrant put it to the plaintiff whether he 
would tate a specific performance with the performance 
of the conditions established by parol testimony, or whether 
he would have the bill dismissed." 

These decisions were recently followed by Fry, J., in 
Smith V. Wheatcroft (9 Ch. D.,223). 

In these cases, it would seem that, to give the plaintiff hia 
option of accepting the case made by the defendant is not 
a surprise on either party. 

In a late case of Hartridge v. Hartridge (V.-C. Bacon, 
28th January, 1879, not reported {a) ), the plaintiff alleged 
that the defendant (his father) had bought for him a free- 
hold brewery, plant and business by way of advancement, 
and the freehold, plant and business having been sold, the 
plaintiff prayed that he might be declared to be owner of 
it, and to have an account of the proceeds which had been 
sold by the father, to whom the freehold had been con- 

(a) A note of the case appears in the Solicitors' Journal, vol. 24, 
p. 405. 

L. C 
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veyed. The defendant (the father) by his defence alleged 
that the freehold was his^ and that the plant and business 
had shortly after the purchase of them been made over to 
him (the father). The plaintifE then amended his daun, 
not admitting the truth of the defendant's statement, but 
offering in the alternative to be treated as the salaried 
agent of the defendant, and praying that the defendant 
might indemnify him against the debts of the concern. 
At the hearing the Court made the plauitiS elect whether 
he would rely on his claim of ownership or his claim of 
agency. He elected to rely on his claim of ownership. 
This was heard, and he failed on the evidence. The Court 
refused to allow him to raise the alternative claim, and 
dismissed the whole action with costs. On Appeal, this 
decision was aflSrmed, on 22nd March, 1880 ; without pre- 
judice, however, to the right of the plaintiff to bring a 
fresh action for the alternative relief which was not tried. 
It would seem to have been legally impossible that the 
two claims to be owner and agent of the owner could be 
proved. ^' An agent is a person authorized to do some act or 
acts in the name of another, who is called his principal" {a). 
Plaintiff, by alleging that he himself was the owner, 
alleged in effect that the defendant was not; yet to be 
agent of the defendant in the management of the busi- 
ness, the defendant must have been owner. To allow 
plaintiff to get into the box and swear that he was owner, 
and then to have that disproved by the evidence brought 
against him, and then to allow him to get up and say that 
he was agent, i. e., that defendant was owner after all, and 
therefore not the plaintiff, would seem to amount to turn- 
ing evidence into ridicule. The two claims were legally 
inconsistent ; not that that was an objection to including 
them both in one action. The pledntiff might be uncertain 
which alternative his evidence might prove, and therefore 
by his pleading would give notice to the defendant and to 
the Court that he claimed one of those forms of relief as 

(a) Smith's Mercantile Law, chapter *' Principal and Agent.'' 
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arising from the relations between them. But when the 
time came to call his evidence, he must then be taken to 
have ascertained which case his witnesses could prove, and 
to be ready to choose one form of relief as that which was 
founded on truth and to abandon the other (e). 

(e) Compare this case with the dicta in Bawlinga v. Lambert, ante, 
p. 4. In Froudfoot v. Hume (4 Beavan, 476), plaintlfE was residuary 
legatee, and defendants were executors, and trustees of a deed 
relating to the residue* Plaintiff filed a bill for a general account 
of the testator's estate. Defendants pleaded a settled account and 
release showing a sum of 6651, due less certain payments. Plaintiff 
moved for payment into Court of this sum, less the deductions to 
be verified by affidavit. Lord Langdale, M. E., said : ** The bill as 
now framed asks for relief as in a case of an open and unsettled 
account. If the bill had sought relief on the footing of a settled 
account, I would, after calling on the defendants to specify by 
affidavit the payments alleged to have been made, have made an 
order. This is not the case here ; the defendants, instead of admit- 
ting an open unsettled account, state a deed by which it appears 
that there was a settled account. I think on this record I cannot 
make the order. If I were to make the order at present, it would 
be upon the plaintiff's admission of the release, and which his biU 
does not admit. The plaintiff may amend his bill by setting out the 
release, and asking relief accordingly ; he may then apply again to 
the Court." Compare Mozley v. Come, 38 L. T. , N. S. 908, post, p. 34. 

In Hagdl v. Currie (2 Ch. 452) (in which Froud/oot v. Hume was 
not cited). Lord Cairns, L. J., said, **If the equity alleged by the 
bill be denied, I doubt if a motion to pay money into Court can be 
supported upon a different equity picked out of passages in the 
answer." See further Creay v. Beavan, 8 Sim. 99. 

In Henty v. Schroder (12 Ch. D. 666), a decree for specific per- 
formance of an agreement was made against the defendant, the 
purchaser. The Chief Clerk's Certificate found the amount due from 
him. The conveyance was thereupon tendered to the defendant, 
who refused to execute it. The plaintiff then, in accordance with 
the then existing practice as stated in Seton on Decrees (4th ed. 
1329, 1330), moved that the agreement might be rescinded, and that 
all further proceedings in the action might be stayed, except as to 
any application which might be made to the Court to award and 
assess the damages which the plaintiff had sustained by reason or 
in consequence of the breach by the defendant of the said agree- 
ment. There was an affidavit by the plaintiff's solicitors of their 

c 2 
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Evans v. JBuck^ Buck v. EtanSj 4 Ch. D. 432, was a de- 
murrer to a counter-claini. The plaintiffs in the first action 
were the trustees of a settlement made on the marriage of 
Mr. and Mrs. K. The defendant was A. B., the widow 
and executrix of L. B., the father of Mrs. K. 

It was alleged by the Statement of Claim that by the 
said settlement L. B. had covenanted with the trustees that 
after his death, or in certain events (which happened) his 
heirs, executors and administrators should, during the life 
of A. B., pay to the trustees interest on a sum of 7,000/. 
upon the usual trusts, and that the sum of 6,167/. was now 
due in respect thereof. The trustees claimed that A. B., 
as executrix of L. B., might be ordered to pay to them 
that sum out of his estate. 

A. B. filed a counter-claim against the trustees, and also 
against Mrs. K., the tenant for life under the settlement, 
B& defendants, alleging that L. B. had appointed two sums 
of 6,000/. and 4,000/. to Mrs. K. ; that thereby, according 
to the true construction of the covenant contained in the 
settlement, the same was satisfied ; that the intention of the 
parties to the settlement was according to that construc- 
tion ; and claiming a declaration that the covenant was 
satisfied ; or if, in the opinion of the Court, that was not 
the true construction of the settlement, then that the settle- 
belief that the defendant was unable and was not likely to be able 
to pay the purchftse-money. The cases of Foligno v. Martin (16 
Beavan, 586) ; Sweet y, Meredith (4 Giffard, 207) ; and Watson v. Cox 
(15 Eq. 219), were cited in support of the motion. Jessel, M. E., 
considered that the plaintiff could not at the same time obtain an 
order to have the agreement rescinded and claim damages against 
the defendant for the breach of the agreement. His lordship 
declined to make an order in the form in Foligno v. Martin^ Sweet v. 
Meredith, and Watson v. Cox, and only ordered that the agreement 
should be rescinded, that all other proceedings in the action should 
be stayed, and that the defendant should pay the plaintiff's costs. 

The cases of Cruikahank v. McVicar, 8 Beavan, 106; Wright v. 
Wilkin, 2 De G. & J. 141 ; and Daviea v. Otty, 2 De G., J. & S. 238, 
may be referred to for the dicta contained in them ; but do not seem 
to be BufiQciently in point to make it useful to set them out in detail. 
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ment might be rectified so as to carry out the alleged in- 
tention of the parties, and that there might be discovery 
as to the negotiations which led to its execution. 

To this counter-claim a demurrer was put in by Mrs. K. 

Jessel, M. E., said: "Under the old practice no man 
could file a bill for alternative relief founded on in- 
consistent allegations. This counter-claim says, in effect, 
that the settlement is right in form and in substance ; but 
if the Court should be of opinion that it is not, then it 
claims that it may be rectified, and for that purpose makes 
a person a party who was not a party to the original 
action. That person demurs to the counter-claim, and 
says, * If you fail to establish a case for rectifying the 
deed, you have no reason for bringing me into an action 
with which I have no concern.' 

" Gflie same rules of pleading which prevailed under the 
old law prevail now, unless there is anything in the Judi- 
cature Act or in the new Orders or Rules which prevents 
it. I am referred in support of the counter-claim to Rules 
of Court, 1875, Ord. XVI. rule 3, which provides that 
*all persons may be joined as defendants against whom 
the right to any relief is alleged to exist, whether jointly, 
severally, or in the alternative ;' but it does not s%y in an 
inconsistent alternative. The 6th rule provides that when 
a plaintiff is in doubt as to the person from whom he is 
entitled to redress, he may join two or more defendants to 
the intent that the question as to which, if any, of the 
defendants is liable, and to what extent may be deter- 
mined as between all parties to the action. It is clear that 
these rules do not in express terms apply to a counter- 
claim, nor can they be taken to overrule the old practice 
of the Court ; and considering the terms of Ord. XXII. 
rule 9 (/), I am of opinion that such a form of litigation 
ought not to be allowed. The demurrer must be allowed, 
with costs." 



(/) Order XXII. rule 9, where defendant sets up counter-claim 
in defence, other party may apply before reply to exclude it. 
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As ovory oontraot contains a conventio in unum, an alle- 
gation that a oovenant ought to be rectified according to 
the intention of the parties, seems to amount to an assertion 
that there was no conventio in unum^ and therefore no con- 
tract ; but a prayer for a declaration that the covenant has 
been satisfied, alleges that there is a contract, and therefore 
that there was a conventio in unum. Hence one allegation 
neutralises the other. 

Another species of alternative relief which is deemed 
inadmissible, is to be found in the cases which claim to 
'* approbate and reprobate," as it is called, the same trans- 
action. Of this the case of Cawley v. Poole (1 Hemming 
& Miller, 50) is an example. There a judgment at law 
had been recovered against the plaintiff in equity. After- 
wards he entered into an agreement for a compromise of 
the judgment debt. He then filed a bill alleging that 
the judgment had been improperly obtained, and asking 
that the defendants might be decreed to enter up satis- 
faction upon it, or, if the Court should be of opinion that 
the plaintiff was boimd by the agreement, that the agree- 
ment might be performed. It was contended on the part 
of the defendants that the bill, by seeking to set aside the 
whole transaction, had precluded the plaintiff from pray- 
ing specific performance of the agreement, and Lindsay v. 
Lynch (stated antcy p. 12), was cited. 

Wood, V.-C, held that the case for setting aside the 
judgment quite failed. As to the second part of the case, 
his Honour said, " The plaintiff fails, not because he has 
not a case which might have succeeded on the merits, but 
because he has not chosen to frame his case duly. Had 
he been contented to rest solely on the agreement, and not 
attempted to get rid of the original judgment, he might 
have succeeded Assuming that it was a compro- 
mise, it cannot be established by such a bill as this, which 
is directed to overturning the judgment; a bill in this 
form, which says, overturn the judgment, or in the alter- 
native, confirm it, is open to the objection which used to 
be described as approbating and reprobating the same 
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transaction. All question of compromise has ceased, the 
plauitifi has had the matter tried out, and it has been 
decided, and decided against him. 

Upon this case it will be observed, that the plaintiff 
by claiming to overturn the judgment, virtually denied 
the right of the defendants to require him, the plain- 
tiff, to be bound by the compromise. Therefore, as 
regards the compromise, if it was the true equity of 
the case that the compromise should be carried out, the 
plaintiff had, — by insisting that the subject-matter of the 
compromise, viz., the question whether the judgment was 
properly obtained or not, should be tried out, notwith- 
standing the agreement for compromise, — refused to be 
bound by that agreement. By putting the two claims 
together he seemed to say, " the compromise is only bind- 
ing on me if the judgment is good ; if it is bad, the com- 
promise is not binding on me." This, it is obvious, is 
not treating the other party to the compromise equitably ; 
it is repudiating the compromise, except it should turn out 
to be for his own benefit ; and is, therefore, a failure to 
offer to do the equity which a plaintiff is boimd to offer. 

This doctrine of not allowing a plaintiff to approbate 
and reprobate the same transaction, has been acted upon 
since the passing of the Judicature Act. In the case 
of Be Ivori/, Hankin v. Turner (10 Ch. D. 372), Ivory 
having died intestate, letters of administrsdtion to his 
estate were granted to the defendant, as the intestate's 
" natural and lawful brother of the half-blood." The 
plaintiff, who was the maternal uncle of the intestate, 
commenced an action in the Chancery Division against 
the defendant for the administration of the personal 
estate of the intestate, and for a receiver and injunction, 
alleging the defendant to be illegitimate and himself to be 
the sole next of kin. He moved for a receiver and in- 
junction, in vacation, before Lush, J. The application 
was refused. The plaintiff appealed; but the plaintiff 
being a pauper, the defendant moved that the plaintiff 
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might be ordered to give Becnrity for the costs of the 
appeal. Security for costs was ordered to be gaveiiy and 
Earl Cairns, L. C, expressed an opinion on the merits of 
the case. His lordship said, *^ The plaintiff alleges that 
he stands in a particular relationship to the deceased"; that 
he was his maternal uncle, and is his next of kin or one of 
his next of kin. The defendant alleges that he is the 
half-brother of the deceased, and is his next of kin, or 
one of his next of kin, and has obtained letters of ad- 
ministration on that footing. The plaintiff says that the 
defendant is illegitimate, and therefore not one of the next 
of kin ; he takes no steps to have the letters of administration 
recalled^ but his case is — ^ I am entitled to sue you here, 
and call upon you to administer the property which you 
hold under an instrument alleging you to be one of 
the next of kin in a manner wholly inconsistent with 
your being one of such next of kin.' This seems an 
attempt to do what is called in Scotch law approbating 
and reprobating, to claim the benefit of the services of the 
defendant upon the footing of his being a legitimate rela- 
tion of the intestate, and to assert at the same time that 
he is not such a relation." 

In Cargill v. Bower (10 Ch. D. 602), the facts were 
these : — 

On the 22nd of November a shareholder in a company 
commenced an action against the company and its directors. 
By the indorsement on the writ he claimed to have the 
allotment of shares to him cancelled, on the ground that 
he had been induced to take the shares by the fraudulent 
misrepresentations of the defendants ; and that the defen- 
dants might be declared jointly and severally liable to 
repay him what he had paid for the shares, and to indem- 
nify him against any further liability. On the 29th of 
November a petition was presented to wind up the com- 
pany. On the 18th of December the petition was heard, 
and a winding-up order was made, the plaintiff then 
appearing as a contributory to support the petition, and 
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the order providing for the payment of his costs in that 
character. On the 3rd of April the plaintiflE delivered a 
Statement of Claim in the action, by which he claimed the 
same relief as that which he had claimed by the indorse- 
ment on the writ, tdth this excepiioriy that he did not ex" 
pressly ask that the allotment of shares might be cancelled. 
There was a claim for further or other relief. After this 
the liquidator applied in the winding-up to put the plaintiff 
on the list of contributories, the plaintiff resisted the appli- 
cation, and it was ordered to stand over imtil after the 
trial of the action. 

On the trial it was held, that on the pleadiQgs as they 
stood the plaintiff could not claim the rescission of his 
contract to take the shares. And leave to amend the State- 
ment of Claim was refused, on the ground that by his 
conduct the plaintiff had elected to claim the rescission 
of the contract, not in the action, but in the winding- 
up. Fry, J., said (10 Ch. D. 508) : " The first question 
is, whether, upon the Statement of Claim as it now 
stands, the company are called upon to meet a claim 
for the rescission of the plaintiff's contract to take shares. 
The prayer, as I may call it, seems to me to be addressed 
simply to one thing, t.e., repayment of the money which 
the plaintiff has already paid, and indemnity against all 
further liability upon his contract. That, as it seems to 
me, imports the existence of the contract, for you cannot 
have indemnity against liability xmless a liability exists. 
A prayer for indemnity against a liability imports the 
existence of a liability. The notion that the prayer for 
further relief will cover a claim for the rescission qf the 
contract seems to me to be excluded by this consideration, 
that such a prayer must always be limited by two things 
— the facts which are alleged, and the relief which is 
expressly asked. You cannot, under a general prayer for 
further relief, obtain any relief inconsistent with that 
relief which is expressly asked for. And here there is no 
allegation in the Statement of Claim of any right to 
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reflGind the contract It is not necessary /or 

fne to say whether the plaintiff has finally elected to approbate 
the contract^ but J think that he has by his candiict at any 
rate expressed an intention and desire to assert his claim to 
rescission of the contract only in the winding-up proceedings. 
I therefore refuse to give leave to amend." 

n. Cases where the plaintiff has attempted to make at the 
hearing of the cause a new case. 

1. Where plaintiff has heen deharred from doing so. 

2. Where amendment has been permitted at the hearing. 



1. Where plaintiff has been debarred from making 

a new case. 

A defendant must have notice of what is alleged against 
him, both that he may meet it with facts by way of 
defence, and also that he may make any defence on the 
law of the case, arising on the plaintiff's own showing. 

In Denniston v. Little (2 Schoales & Lefroy, p. 10, n.), 
a bni was filed for a specific performance of an agreement 
for a lease. The bill stated an agreement to make a lease 
to the plaintiff alone. The defendant's answer stated the 
agreement to have been to let to the plaintiff and another 
person (Samuel D.) jointly ; and also stated circumstances 
of imposition in the obtaining of the agreement. At the 
hearing of the cause the plaintiff urged that the cause should 
stand over with liberty to amend by making the other 
person a party. Lord Redesdale after observing that, from 
the whole evidence taken together, it appeared that the 
truth was according to the defendant's answer, and that the 
agreement was made with the plaintiff and another person^ 
to whose solvency the defendant principally looked^ proceeded. 

" Then I am desired to let the cause stand over to 
amend the bill by making Samuel D. a party. This 
would be extremely improper. It is not like letting a 
cause stand over to add a party against whom a decree in 
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a plain case is to be made ; but for the purpose of making 
a new case, for a new case it would be if founded on a new 
agreement. I know of no case which allows an amend- 
ment in order to enable the party to make a new case. 
I have known, in a case where the answer stated a quali- 
fied agreement, the plaintiff to have amended his bill and 
accepted the agreement as stated by the defendant, and 
brought his cause to a hearing, desiring performance of it; 
but here the plaintiff has brought his cause to a hearing, 
attempting to controvert the agreement as stated in the 
answer, and failing in that attempt now desires to amend 
his bill, and seek performance of that agreement. I think 
this would be mischievous, especially under such circum- 
stances as those of the present case, and I thiTik I ought 
to dispose of this bill with a view to the general practice 
of the Court, and to compel parties, who come for the 
execution of agreements, to state thenii as they ought to 
be stated, and not to set up titles which, when the cause 
comes to a hearing, they cannot support. 

" Under these circumstances, my present disposition is to 
dismiss this bill as against both defendants. However, 
I rather wish that the cases which have been cited should 
be looked into, that I may not go in contradiction to cases 
decided in this Court. Where a party has mistaken his 
case, and brought the cause to hearing under such mis- 
take, the ordinary course has been to dismiss his bill, 
without prejudice to his bringing a new bill. But in this 
case, perhaps, it is better for the parties to let the cause 
stand over for a few days, to give the parties an oppor- 
tunity of coming to an agreement among themselves, and 
let the cases be looked into in the meantime." 

His lordship afterwards suggested a compromise to 
which the parties acceded, and no decree was pronoimced. 

In Wilde V. Gibson (1 H. L. Cas. 606), the decision was, 
"that if a case of actual fraud is alleged, the plaintiff can- 
not fall back upon a case of constructive fraud. The fraud 
charged in that case was, that a sale of property was made. 
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concealing the fact of a right of way existing over it; that 
fraud was brought home to the vendor in this way ; that 
which the Court considers to be notice (and the Court has 
gone very far in this respect) was brought home to the 
solicitor of the lady whose conduct was then in question ; 
and that notice being proved against the solicitor, it was 
argued that this was constructive notice to the lady herself ; 
and strong comments were made on the detriment it would 
be to all the concerns of mankind, if a party dealing through 
the medium of a solicitor could excuse himself by reason 
of his own ignorance of a transaction which his solicitor 
was fully acquainted with. The House of Lords held, 
that as a positive fraud on the part of the vendor in that 
case was alleged, and the notice on which that allegation 
rested was only brought home to the vendor's solicitor, the 
plaintiflE could not obtain relief" (g) — (per Wood, V.-C, 
Parr v. Jewell^ 1 K. & J. 674). 

" It is a rule generally acted upon, and certainly founded 
in justice, that where a bill is filed making a case of alleged 
fraud, and the fraud is disproved or not established, the 
Court will not allow such a bill to be used for any secondary 
purpose ; because the door of this Court being always open 
to allegations of fraud, it would be unjust, and much to be 
deprecated, to afford any encouragement to such allega- 
tions, by allowing a party to try the experiment of obtain- 
ing relief on that groimd, and if it failed, to fall back upon 
his bill for some inferior kind of relief " — (per Lord Cotten- 
ham, C, in Glascott v. Langy 2 Phillips, 310, 322). In 
that case the bill sought to set aside a bottomry bond as 
having been concocted in a fraudulent conspiracy between 
the captain of the ship and the obligee, and the fraud was 
disproved at the hearing. But his lordship, at the request 
of the defendanty instead of dismissing the bill, directed an 

{g) It should be observed that the adverse commeiits of Lord 
St. Leonards in the Law of Property as administered by the House 
of Lords (p. 641 et seq,), upon Wilde v. Gibson^ do not appear to 
diss^it from this rule of pleading. 
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inquiry whether the eircumstanoes were such as to justify 
the raising of all the money on the bond. 

In Crenvery 8fc. Mining Co., Limited v. Williams (35 
Beavan, 353, 361), the bill prayed that a mortgage deed 
executed by the company might be declared void. The 
Court, holding that it was valid, was of opinion that the 
plaintifis could not be permitted to alter the frame of the 
suit and turn it into a bill for redemption, on payment of 
so much as was properly due. " The bill," said Romilly, 
M. B., '^ contests the validity of the deed in toto ; it alleges 
that in part it was obtained by fraud and undue influence, 
in which aUegation it signaUy fails" {h). 

In Newhy v. Sharpe (8 Ch. D. 49), leave to make a new 
case at the hearing, which had been permitted by the Court 
below, was refused on appeal. Sharpe had let to Newby 
the basement storey of a powder magazine with liberty to 
store cartridges therein. The upper floor was let to 
another person, who stored powder therein. Then the 
Explosives Act, 1875, was passed. This made it unlawful 
to store cartridges and powder together without a licence 
under penalty of forfeiture. On the 31st March, 1876, 
a day before the Act came into operation, the lessor, 
Sharpe, removed Newby's cartridges into another building, 
to prevent their being seized by the Q-ovemment. A dis- 
cussion took place, in which Sharpe said in effect, ^' This 
space is demised to you, and is at your disposal ; you can, 
if you choose, store cartridges there at your own risk. 
I shall not prevent your doing so, but if you do so, I 
must, for my own protection, inform the inspector of it." 
The plaintiff, Newby, then stored his cartridges in barges, 
at a heavy expense. He then brought an action to re- 
strain the defendant, Sharpe, from obstructing the storing 
of the cartridges on the demised premises, and that the 
defendant might be ordered to do everything necessary or 

(A) See also Myddhton v. Lord Kenyan {% Yes. 391), cited at 
p. 39, post. 
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proper to enable the plaintiff to deposit the cartridges 
there, and to render such premises fit and proper for the 
legal deposit therein of loaded cartridges. The claim set 
out the lease, but omitted the covenant for quiet enjoy- 
ment, and said nothing as to eviction. The claim also 
asked for damages. The defendant set out the covenant 
for quiet enjoyment, which provided for such enjoyment 
"without the let, suit or eviction of or by the lessor, his 
heirs or assigns. Fry, J., was of opinion that the defen- 
dant had evicted the plaintifP, and gave leave to amend the 
Statement of Claim by inserting the covenant for quiet 
enjoyment, and then gave him damages for the eviction. 
His lordship said, " The first point to which I would 
advert is the question of the amendment of the pleadings. 
The Statement of Claim does not set out the covenant for 
quiet enjoyment, nor does it set out an alleged breach of 
that covenant on the 31st of March, 1876. But I gave 
leave for an amendment of the Statement of Claim, and for 
this reason, that I think the material issues are better 
brought before the Court on such an amendment, and that 
it is quite clear that there is no surprise on the defendant 
by allowing the amendment, because the defendant has in 
his Statement of Defence set out the covenant for quiet en- 
joyment, and in his evidence by way of affidavit filed at 
the hearing on this question, has himself stated with pre- 
cision the breach of the 31st of March." 

On appeal this decision was reversed. James, L. J., said, 
" At the hearing an amendment was allowed which appears 
to be of an unprecedented description, as it entirely alters 
the nature of the case made. The claim was based on the 
continuance of the relation of lessor and lessee between the 
parties, the amendment is based on an eviction of the plain- 
tiff by the defendant, entitling the plaintiff to damages. 
The case of eviction was not raised by the claim, and the 
defendant had not been called upon to meet it. I am of 
opinion, however, that there was not any eviction. The 
mere removal of the cartridges on the 31st of March was 
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no eviction, it could not amount to anything more than an 
act of trespass, and it was an act of precaution which really 
was for the benefit of the plaintiff." 
. Baggallay, L. J., said, '^ I am of the same opinion. 
The plaintiff, by his Statement of Claim, asks for an in- 
jimction to restrain breaches of covenant, and for damages. 
The breach alleged is a refusal to receive and store the 
plaintiff's cartridges ; and the only issue tendered is, was 
there such a refusal or not P I am of opinion that there 
clearly was not; so that no case is made entitling the 
plaintiff to relief on the grounds alleged by his Statement 
of Claim. Then at the hearing an amendment was 
allowed. Now I am disposed to agree with Mr. Justice 
Fry as to the propriety of allowing that amendment, so 
far as it consisted in setting out the covenant for quiet 
enjoyment, since both parties reUed on it, and it was set 
forth in the defence. But I cannot regard in the same 
way so much of the amendment as introduced an allega- 
tion as to the removal of the cartridges. I think the 
defendant really removed the cartridges in order to pro- 
tect the plaintiff from incurring a forfeiture ; and I do not 
consider it proper to allow it to be introduced to establish 
a case of eviction which was not raised in the original 
Statement of Claim " {i). 

In this case the claim asked, in effect, for a continuance 
of the tenancy, but the Court below gave damages for 
eviction. Eviction was not "the real question in con- 
troversy between the parties" under Ord. XXVII. rule 1. 

In Cargill v. Bmcer (10 Ch. D. 502), hereinbefore 
referred to, an amendment of the Statement of Claim 
was refused at the hearing. The claim asked for a de- 
claration that under the circumstances therein stated the 
defendants, who were directors, might be declared jointly 
and severally liable to repay plaintiff the simi of 1,000/. 
paid by him upon the shares, with interest, and to indem- 
nify hiTTi against all further liability on the 2,000 shares, 

(i) Compare Evans v. Davis (10 Ch. D. 747), stated jjoe^, p. 43. 
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with other relief, but not asking that the allotment of the 
shares might be cancelled on the ground of fraudulent 
misrepresentation. 

At the hearing, plaintiff asked leave to amend the 
Statement* of Claim by inserting an express claim for 
rescission. The writ, it appears, had asked for it, but the 
Statement of Claim did not. Fry, J., refused to give 
leave to amend. 

2. Cases where amendment has been permitted at the 

hearing. 

By Ord. XXVII. rule 1, all such amendments shall be 
made as may be necessary for the purpose of determining 
the real questions or question in controversy between 
parties. In Budding v. Murdoch (1 Ch. D. 42), the plain- 
tiff claimed the flow of water along an artificial water- 
course. The bill vested the plaintiff's title, (1) on a deed, 
(2) on prescription. This failed on the hearing. The 
plaintiff then contended that the watercourse had been 
constructed by the plaintiff at considerable expense, with 
the privity of the predecessor in title of the defendant, who 
had stood by and acquiesced. Jessel, M. E., said, " That 
the case now set up by the plaintiff was not raised by the 
bill, and if the suit had come to a hearing before the recent 
act, the question whether the plaintiff should be allowed to 
amend would have required great consideration, having 
regard to the decision in Lord Darnley v. London Chatham 
and Dover Railway {a). Under the circumstances, he 

(a) 1 D. J. & S. 204. In this case Turner, L. J., reviewed the 
previous law as laid down in the cases of Bierdermann v. Seymour^ 
1 Beav. 594; WatU v. Hyde, 2 Phill. 406; and Palk v. Clinton, 12 
Yes. 48. His lordship then allowed an amendment in the case 
before him. The plaintiff, a landowner, had sold land to a railway 
company by agreement. The company were to do works pursuant 
to the award of a surveyor. The bill was filed for performance of 
these works. The Court, holding that plaintiff failed in that, gave 
him leave to withdraw replication, and claim on the original 
agreement. 



.( 33 ) 

thought that the new practice ought to be applied, and 
that the plaintiff ought to have liberty to amend, and he 
made an order accordingly, with liberty for the defendant 
to put in a further answer and both parties to go into 
further evidence, all costs to be reserved till the further 
hearing." The amendment allowed raised a new case, but 
asked, it would seem, for the same remedy as had been 
originally asked. 

In King v. Corke (1 Oh. D. 57) the bill claimed an 
account against trustees on the footing of wilful default, 
but alleged no specific act of default. Issue was joined 
before the 2nd November, 1876, but the cause came to a 
hearing afterwards. The objection was taken that the 
plaintiff must allege and prove at least one act of default, 
according to the established rule (a). Plaintiff asked leave 
to amend under Order XXVII. r. 6. Bacon, V.-C, said: 
"This application touches one of the many difficulties 
which must arise under the new statute. As I reqjd the 
order, it means that if, when a case comes to the hearing, 
there seems to be Q,primd facie probability that the plaintiff 
is entitled to some relief other than that which he has 
prayed for by his bill, the Court will give him leave to put 
his demand in a shape in which if he should succeed on 
the merits of the case he wiQ be entitled to a decree. 

" In the case of WatUy. Hyde (2 Coll. 368, 391), Vice- 
Chancellor Knight-Bruce, at the hearing of the cause, 
finding that the facts appearing in evidence would have 
supported a more favourable case for the plaintiff than 
that made by the bill, and one which if unanswered by the 
defendant would entitle the plaintiff to the relief actually 
prayed, gave the plaintiff leave to amend the bill, but such 
amendment was not to extend or vary the prayer, and the 
plaintiff was not go mto new evidence. This was accord- 
ingly done, and the defendant put in an answer to the 

(a) See Sleight V. Lawaon, 3 K. & J. 292 ; Massey v. Maasey, 2 
J. & H. 728. 

L. D 
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amendments. But, upon appeal against this order, Lord 
Cottenham thought the practice an innovation, and he 
discharged the Vice-Chancellor's order. 

" In the case before me the evidence suggests — I do not 
say proves — that the plaintiff would have a case for charg- 
ing the defendant with wilful default, and the plaintiff 
desires to put the record into such a shape as will enable 
him to make that particular charge. I must say I think 
I should be doing violence to this act of parliament if I 
were not to give the plaintiff this leave, but the permission 

must be carefully guarded The plaiatiff may charge 

any particular act of wilful default against the defendants, 
or either of them, and the defendants wiU be at liberty to 
answer such charge and to go into evidence in support of 
such answer; but the plaintiff must not go into new evi- 
dence. He SQ,ys, in effect, that upon the evidence as it 
stands he is able to prove wilful default. I must take his 
representation in that respect as correct, and if that be so, 
he requires no further evidence. 

" I grant, therefore, the plaintiff's application to this 
extent, but he must pay the costs of the present hearing. 

" The time within which the plaintiff must amend will 
be fourteen days, as prescribed by the 7th rule, if no 
special time be limited." 

In Mozley v. Coioie (38 L. T., N. S. 908), an open 
account was alleged and a general account asked for, but 
defendant proved that the accounts had been settled. 
Plaintiff, on paying costs of hearing, was allowed to 
amend and state items of falsification in the settled 
account within fourteen days. Fry, J., said : " The 
governing principle of the orders is, that all amendments 
shall be made as are necessary to determine the real 
question in controversy. Now, here I consider the real 
question in controversy to be, has Cowie kept true or false 
accounts ? It appears to me, that the plaintiffs have not 
put themselves in a position to have that question deter- 
mined. If the matter stopped there, it could hardly be 
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suggested that I could grant the leave asked. The plain- 
tiffs claim to falsify the accounts, but do not state specij&c 
facts that would enable the Court to open the accounts. 
It appears that the defendants asked for particulars, and the 
plaintiffs refused, on the ground that the defendants would 
have been prepared to meet them, as if an attempt had 
been made to get a judgment on that part of the case. On 
the pleadings as they now stand, I should have had the 
greatest difficulty in ordering accounts to be taken. But 
the plaintiffs also insisted that the accounts were open, and 
I think, therefore, they have come here to try the pre- 
liminary question whether the accounts were open. On 
that they have failed, and I think I shall be wrong in not 
allowing them to put the pleadings in a form which will 
aUow them to try the refd question between the parties." 

In Dallinger v. St Alhyn (41 L. T., N. S. 406^), the 
plaintiff claimed Specific performance of an agreement to 
settle on her 100/. a year for life, and from 4th October, 1878, 
to provide her with board and lodging in consideration of 
her services as a secretary and companion; or, in the 
alternative, damages for breach of the agreement and 
wrongful dismissal. The plaintiff lived with defendant 
tiU 4th December, 1878, when she left, as alleged by her, 
because defendant had frequently ordered her to leave; 
but she averred readiness and willingness to perform her 
part of the agreement. The defence stated that the real 
bargain was an ordinary contract of hiring at 100/. a year, 
and that plaintiff wrongfully withdrew herself. 

Plaintiff abandoning at the hearing the claims for 
specific performance, except as to the annuity. Fry, J., 
held that the plaintiff had failed to make out from the 
conversations in evidence the agreement to settle on her 
100/. a year for life, and said : " There are two issues be- 
tween the plaintiff and defendant : first, the nature of the 
contract between them, — for it is their common case that 
there was a contract; and secondly, the circumstances 

p2 
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under which the plaintiflE left, — for it is their common case 
that the plaintiff did leave on the 23rd December, 1878. 
Those, in my judgment, are the real questions in con- 
troversy between the parties ; and it is the duty of the 
Court to make all such amendments as may be necessary 
for the purpose of determining the real questions or ques- 
tion in controversy between the parties. Now if I give 
relief, as I intend to do, upon the footing of wrongful 
dismissal, there can be no surprise upon the defendant, for 
I adopt the defendant's view upon the first issue ; and the 
second — as to the circumstances under which the dismissal 
took place — was clearly raised by the pleadings, was met 
by the Statement of Defence, and has been the subject of 
elaborate evidence on both sides before me. There is no 
suggestion, therefore, which can be made in reason, that 
the defendant would be injured by the amendment I pro- 
pose to make. In the next place I must make this obser- 
vation, that it would be a great misfortime, and, in my 
judgment, contrary to the spirit of recent legislation, if I 
were to allow this somewhat trivial case to be the subject 
of further litigation. I do not think I am under any ob- 
ligation to do so, or that I should be doing my duty if I 
did not now fully determine it." 

His lordship gave the plaintiff 100/. damages without 
costs. 

111. Cases where the two claims have been held consistent. 

1. As presenting alternative claims against the same 

defendant. 

2. As alleging that defendant A. is liable, or, if not, that 

defendant B. is (p. 43). 



1. As presenting alternative claims against the same 

defendant. 

As to this a model form of pleading is given in Ap- 
pendix G. to the Judicature Bules, No. 5. 
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The Statement of Claim is as follows : — 

No. 6. 

In the High Court of Justice. 188 . B. No. 

Division. 

Writ issued Srd August, 1875. 

Between A. B. and Company . . . Plaintiffs, 

and 
E. F. and Company . , . Defendants. 

Statement of Claim, 

1. The plaintiffs are manufacturers of artificial manures, carry- 
ing on business at , in the county of 

2. The defendants are commission agents, canying on business 
in London. 

3. In the early part of the year , the plaintiffs commenced, 
and down to the 188 , continued to consign to the defend- 
ants, as their agents, large quantities of their manures for sale, 
and the defendants sold the same, and received the price thereof 
and accounted to the plaintiffs therefor. 

4. No express agreement has ever been entered into between the 
plaintiffs and the defendants with respect to the terms of the 
defendants' employment as agents. The defendants have always 
charged the plaintiffs a commission at per cent, on all sales 
effected by them, which is the rate of commission ordinarily charged 
by del credere agents in the said trade. And the defendants, in 
fact, always accounted to the plaintiffs for the price, whether they 
received the same from the purchasers or not. 

5. The plaintiffs contend that the defendants are liable to them 
as del credere agents, but if not so liable are under the circum- 
stances hereinafter mentioned liable as ordinary agents. 

6. On the , the plaintiffs consigned to the defendants for 
sale a large quantity of goods, including tons of 

7. On or about the , the defendants sold tons of , 
part of such goods, to one G. H. for L, at three months' credit, 
and delivered the same to him. 

8. Q-. H. was not, at that time, in good credit and was in insol- 
vent circumstances, and the defendants might, by ordinary care 
and diligence, have ascertained the fact. 

9. Or. H. did not pay for the said goods, but before the expiration 
of the said three months for which credit had been given was adju- 
dicated a bankrupt, and the plaintiffs have never received the said 
sum of L or any part thereof. 
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The plaintifPs claim : — 

1. Damages to the amount of L 

2. Such further or other relief as the nature of the case may 

require. 
The plaintiffs propose that this action should be tried in the 
county of 

This pleading alleges the facts of consignment to and 
sale by the defendants for the plaintiffs, the rate of com- 
mission charged by the defendants, and the fact that they 
always accounted to the plaintiffs for the price whether 
they received the same from the purchasers or not ; and 
alleging the loss arising from selling to a particular cus- 
tomer, and the want of ordinary care in trusting him — 
submits the alternatives of : — 1. Liability as del credere 
agents ; 2. Liability as ordinary agents. This form is re- 
ferred to with approval by Thesiger, L. J., in Dav^ v. 
Garrett (7 Ch. D. 489). 

In Foulkes v. Davies (7 Eq. 42), plaintiff filed a bill, 
alleging that whilst suffering from bodily infirmity she 
executed, in favour of the defendant, a deed of which she 
had no copy, and which the defendant refused to produce, 
and praying that it might be delivered up to her to be 
cancelled. She then filed a second bill stating the above 
facts, and that she had since obtained inspection of the 
deed, and, finding that it contained a power of new ap- 
pointment in her, had made an appointment under it to 
herself absolutely ; also that the defendant, by his answer 
in the former suit, claimed to hold the deed as trustee, 
and praying that, in case it should appear to the Court on 
the hearing of the former suit that the deed ought not to 
be declared void as thereby prayed, it might be declared 
that the plaintiff was entitled to the possession of it, and 
that it might be ordered to be delivered up to her ; also, 
that the second suit might be heard with, and might, '' so 
far as necessary or proper," be treated as supplemental to 
the former. The demurrer to the second bill was over- 
ruled. 
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Qiffard, V.-C, said: "Then we come to what is relied 
on as the substantial ground of the demurrer, namely — 
that there are two inconsistent statements, and, as it is 
said, two inconsistent descriptions of relief asked, and in 
support of that ground three cases have been quoted and 
relied upon. 

" The first is the case of Myddelton v. Lord Kenyon 
(2 Ves. 391), which was this: — A bill was filed against 
trustees alleging fraud. In the alternative an acooimt 
was asked for, and at the hearing of the cause the Court 
thought it would not be doing justice unless it dismissed 
the whole of the bill. 

" The next case is that of Kendall v. Beckett (2 Buss. & 
My. 88). That was a case before Lord Brougham, in 
which his lordship would not sustain a bill praying for 
a return of deposit, where the case of specific performance, 
for which the bill was mainly filed, was found to have 
failed. 

"The third case is RawUngs v. Lambert (1 J. & H. 458), 
which is different from this. That case turned materially 
on the uncertainty of the allegations in the bill ; though 
to some extent also on the fact that the bill was filed by 
the plaintiff in one point of view on behalf of himself and 
the other creditors of an intestate, and in another point of 
view by himself in his individual capacity as a partner. 
I think it turned mainly on the nature of the allegations 
in the bill. 

" The case we have here is this : — It is certain by both 
• biUs that in substance (and we must look to the substance 
of the thing, and not the mere words in which it is clothed) 
one and the same thing is sought, and that is this — to 
take away this property from the defendant, and to declare 
that it is the property of the plaintiff. Then the state of 
facts is this, that when the original bill was filed it was 
not known that there was in the deed a power of revoca- 
. tion and new appointment, and a bill was filed alleging, 
as far as one can gather from the statements in it, that 
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from what we may term the connection arising from the 
relationship between the plaintiff and the defendant, and 
probably also from the plaintiff's state of health, the plain- 
tiff was not competent to execute a deed of the description 
that was executed, and it was asked that that deed should 
be cancelled, and that the defendant might pay the costs 
of the suit. After the institution of that suit the deed 
was seen, and it was ascertained that there was a power of 
revocation, and the plaintiff was advised to execute that 
power. She did execute the power of revocation, and, 
having done so, she brings forward this case : *I have said 
by my former bill that that deed was not valid; but 
whether it was valid or not, here is a deed of revocation, 
and I am entitled to say that this property is mine, and 
that it is not yours.' Where we have a case of this de- 
scription, how inconvenient and hard would it be if a plain- 
tiff, having two grounds for saying that the property is 
hers, should be held not entitled to say, as against the same 
defendant: 'Here are two grounds; on either one or the 
other I am entitled to have this property.' It would result 
in this : first of all, there would be one suit, and all the 
delay occasioned by that ; there would be the trial of that 
suit; and then if that suit failed, there would be another 
and a different suit; but during the whole pendency of 
the first suit the plaintiff would be deprived of the right 
of bringing forward another ground which might be just 
as well entertained at the hearing, and just as well form 
a ground for relief — a ground which the plaintiff might 
not only be entitled to bring forward, but which she might* 
insist upon without throwing any undue degree of hardship 
upon, or doing any injustice to, the defendant: If there 
be anything at all in the circumstance of this case being 
brought forward in this way, it is this — that it does reaUy 
put the defendant in a better position than he would have 
been in if the second suit had not been brought forward 
at all. 

"Therefore I am of opinion that there is nothing unjust 
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in allowing a plaintiff, in a case depending on two dif- 
ferent states of circumstances, both resulting in tlie same 
relief, aad having to do with the same question, to bring 
forward these two states of facts, and to bring them for- 
ward in this way." 

If charges of fraud are introduced into a bill in addition 
to a case claiming relief on other grounds, relief may be 
granted, although the case of fraud made by the bill may 
fail. So much of the bill is to be dismissed as relates 
to the charge of fraud, and relief may be given on the 
other part of the case which is established. "What I 
understand to be the law," said Lord Catms, C, in Thotmon 
V. EastiDOod (L. R., 2 App. Cas. 243), "is this — ^where 
there is upon the face of the bill that which will give a 
right to relief in the Court of Equi<gr, that right to relief 
is not destroyed by the circumstance that there are also in 
the bill allegations of personal fraud which might give a 
farther or a different right to rehef if they were proved. 
The course which has been taken, especially of late years, 
as to such charge, has been to dismiss so much of the bill 
as is founded upon those charges of personal fraud, and 
to dismiss it with costs." See also Parr v. Jewell (1 
Kay & Johnson, 673), Wilde v. Gibson (1 H. L. Cases, 
605), and Espey v. Lake (10 Hare, 264, 265). In 
Parr v. Jewellj the bill alleged that the plaintiff had 
accepted bills for the accommodation of Allen, and that 
the bills were used by Allen, but ultimately paid by 
him. That Allen told plaintiff he would give them up, 
which was not done. That Allen being ill, his son looked 
over his papers, and found these bills, and without the 
sanction of Allen handed them to P., who handed them to 
defendant. Defendant sued plaintiff upon them. Thus 
the bill alleged a fraud by defendant upon both Allen and 
plaintiff. The plaintiff, however, brought some evidence 
tending to show that defendant knew that the bills were 
accommodation bills, and that there was an agreement 
between plaintiff and Allen that the bills should not be 
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negotiated when due, yet that Allen had circulated the 
bills, notwithstandiQg that he had entered into a distinct 
engagement not to consent to the transfer by defendant. 
V.-C. Wood conceded that plaintijBE could fall back upon 
this case if distinct notice of it to defendant was proved, 
but the evidence not being strong enough, he merely 
ordered the case to stand over till after the action at law 
brought by the defendant upon the bills had been tried. 
It does not appear what took place thereupon. 

In Bagot v. Boston {7 Ch. D. 1), the plaintiff alleged 
that he had been induced to enter into a partnership with 
the defendant by misrepresentation, and therefore asked 
to have the contract cancelled, or in the alternative, that 
the defendant had afterwards so misconducted himself in 
the course of the partnership as to entitle the plaintiff to 
have a dissolution. A motion for an order confining the 
action to one or other of the causes of action in respect of 
which he sought relief was refused on appeal ; reversing 
the decision of Bacon, V.-C. Lord Cairns, L. C, said, 
"Independently of the Judicature Act, I think this is 
exactly the kind of case in which, so far as the pleadings 
are concerned, alternative relief may be asked for. In 
both alternatives the question arises between the same 
parties, and mainly upon the same facts. The plaintiff 
tells a story which may or may not be supported by the 
evidence, and he asks upon certain facts alleged that a 
particular agreement for partnership may be rescinded 
on the ground of fraud, or if the Court shall not be of 
opinion that the facts justify such a decree, that upon 
certain additional facts alleged he may be entitled to a 
dissolution of the partnership on the ground of the de- 
fendant's conduct. I am at a loss to conceive how there 
is anything inconsistent in point of pleading in joining 
these claims together. Before the Judicature Act, I think 
this form of claim would have been allowed. But the 
Judicature Act has enlarged the liberty of the plaintiff in 
claiming relief, for it has expressly provided that, subject 
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to certain regulations, alternative relief may be asked, and 
several causes of action may be joined, in the same State- 
ment of Claim." 

It may be observed that in the above case the two sets 
of facts were of different date and not conflicting. One 
set of facts was the wrongly inducing the plaintiff to enter 
into a contract in October, 1875. The other set of facts 
was the alleged misconduct of the defendant afterwards 
when both parties had begun to work under the contract. 

In Cargill v. Bmer (10 Ch. D. 502), Fry, J., held that 
" plaintiff may claim rescission of a contract, and in- 
demnity against future liability under it; for rescission 
may not be granted at the hearing, and liability may 
accrue under the contract before the hearing (/). 

In Evam v. Davis (10 Ch. D. 747), the Statement of 
Claim alleged an agreement to grant a lease, with a clause 
of re-entry for breach of covenant, and averred " that the 
plaintiff has always been and is ready and willing to grant 
the same." The prayer asked for an injunction to restrain 
defendant from breaking an intended covenant, and also 
to recover possession of the property. Fry, J., held that 
the facts warranted the granting of an injunction ; that 
the claim for possession was inconsistent with the claim for 
injunction ; but that the claim for possession was waived 
by the above-quoted averment. An injunction was ac- 
cordingly granted. What would have been held if the 
plaintiff had not by his pleading neutrahzed his claim for 
possession, it was not necessary to say. 

2. Cases where the two claims have been held con- 
sistent in alleging that defendant A. is liable, or, 
if not, that defendant B. is. 

This rule of pleading is newly introduced by the Judi- 
cature Orders (m). 

{I) See Lett v. Parry y 1 H. & N. 517. 

(m) For a case in which it was imsuccesBfuIly attempted to obtain 
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In Honduras Railway y. Tucker (2 Ex. D. 301), the 
defendant Tucker moved either for judgment on admis- 
sions in the pleadings imder Order XL. r. 11, or to 
strike out his name under Order XVI. r. 13. The claim 
stated that Lef evre, through Tucker — ^who stated that he 
had authority, and which authority he then in fact held 
from Lefevre so to do — ^promised the company that in 
consideration {inter alia) of their delivering to Tucker, on 
behalf of Lefevre, debentures to the amount of 10,000/. in 
blank, Lefevre would subscribe, or promise to be sub- 
scribed, 80,000/. on the securities of the debentures of the 
company, or otherwise. Then, after alleging performance 
by plaintiff and default by Lefevre, it alleged that Tucker 
represented to the plaintiffs at the time of making the 
promises that he had authority to make them on behalf of 
Lefevre, but that Lefevre now asserted that Tucker had 
no such authority from him, and refused to perform his 
promise on that ground ; that the plaintiffs relied on the 
representations of Tucker; and that in the event of Lefevre 
being held not liable, on the ground that Tucker had no 
such authority as he represented himself to have, the plain- 
tiffs would claim from Tucker the damages claimed in the 
prayer. 

The plaintiffs prayed for specific performance of the 
contract, or damages against Lefevre; and in the event of 
its being held that Lefevre was not liable, on the ground 
that Tucker was not authorized as his agent, then for 
specific performance of the contract or damages against 
Tucker. Defendant Tucker moved the Court either for 
judgment in his favour under Order XL. r. 11, or to strike 
his name out of the record under Order XYI. r. 13. 

altematiYe relief against different defendants before the Judicature 
Act, see Clark v. Lord Rivers (6 Eq. 97), where V.-C. Malins laid 
down the old rule thus : ** You may pray alternative relief against 
the same defendant or defendants, but you cannot bring different 
sets of defendants and say, ' If I am not entitled to relief against 
A., I am entitled to relief against B.;* you must make up your mind 
against whom you are entitled to relief." 
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Cockbnm, C. J., said : " It is not necessary to decide 
wtether the case fjJls within the 3rd rule of Order XVI. 
My impression is that it does not ; but that rule is con- 
fined to cases in which a plaintifE has a right of action at 
his option against either of two parties,— as, for instance, 
agarnst a principal debtor and his surety. But it is enough 
for the present purpose to say that it is within the 6th 
rule. This rule, I think, is applicable to actions which 
have been already commenced, as well as to those in which 
the plaintiff is in doubt on commencing the action ; and 
if, after having brought the action, the plaintifP is in doubt 
whether he has made the right person defendant, he may 
apply to the Court under Eule 13, and obtain permission 
to add another defendant. When I say that the 6th rule 
is applicable, I must be understood as limiting my opinion 
to such circumstances as exist here. I do not say that in 
every case in which a plaintiff may have a cause of action 
against A. or B. in the alternative, he would be entitled 
to join them as defendants. I think it very doubtful 
whether, if the redress claimed against them differed in 
substance, he would be entitled to join them. On that, 
however, I pronounce no opinion. But here we have a 
claim for redress against two persons arising out of 
a common transaction to which both of them are alleged 
to have been parties,— against the one as principal if 
the agent had authority to bind him, against the other 
who professed to be an agent, if he acted without autho- 
rity. What the plaintiffs complain of is the non-per- 
formance of a contract. If their claim is against Lefevre, 
it is because the contract is broken; if it is against 
Tucker, it is also because the contract has failed, and 
remains unfulfilled. The only difference is that, although 
the redress claimed is the same, if there had been sepa- 
rate actions the process would have been different in 
the two actions. In the one it would have been on 
the contract; in the other, on the special ground that 
the defendant professed to have authority which he had 
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not, and so the contract failed. But whatever course was 
pursued, the redress would, in both crises, have been for 
damages arising out of non-performance of the contract. 

" Therefore I think that the case is within* Order XVI. 
r. 6, and that the defendant Tucker is not entitled to 
have his name struck out" {a). 

In Child V. Stenning (6 Ch. D. 695 ; S. C. reported on 
trial, 7 Ch. D. 413 and 11 Ch. D. 82), CMld was lessee 
for 99 years of land from Wagner, with a covenant for 
quiet enjoyment. The defendant Stenning claimed a 
right of way across the laud by virtue of a prior agree- 
ment for lease from Wagner to the lessors of the Stennings, 
of land adjoining; which agreement the Stennings con- 
tended carried the right of way over the land leased to 
Child. Plaintiff prayed a declaration of 4iis rights, and 
an injunction and damages agaiost the Stennings, or in 
the alternative damages against Wagner. Held by the 
Court of Appeal on demurrer (reversing HaU, V.-C), that 
the alternative reUef against the two defendants was 
rightly prayed. Jessel, M. E., said : « The plaintiff dis- 
putes the claim of the Stennings imder Wagner, and says 
that they are mere trespassers, and that if they are tres- 
passers he is entitled to relief by injunction and damages 
for past injuiy ; and he further says that if they are 
tenants imder Wagner, he has incurred damage by Wag- 
ner's act, and he claims damages against him imder his 
covenant for quiet enjoyment. He also says that it is 
more convenient to try both questions in one action, and 
so he will get a complete remedy either against Wagner 
or against the Stennings, in which latter case he would 
have to pay Wagner's costs. On the other hand, if there 
were to be two actions, he might fail in both ; for in the 
action against the Stennings they might prove that they 
had a title imder Wagner, and in the suction against 



(a) Compare Central African Trading Company v. Orove, 48 L. J. 
510, Ex.; 40 L. T., N. S. 540. 
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Wagner he might prove that they had no title, but were 
mere trespassers. It appears to me that this was just the 
mischief that was provided against by the 3rd rule of 
Order XVI.'' 

As to the mode of trial, the plaintiff can, it seems, retain 
both defendants before the Court till all the questions 
raised in the action are determined. He is not bound to 
elect between them. On the trial (see 7 Ch. D. 414) it 
was contended that he must, but Fry, J., said : 

" The question I have to determine is new, and is as to 
the proper mode of trial where the plaintiff seeks relief in 
the alternative against two sets of defendants. 

" The case against the Stennings, two of the defendants, 
is, that they have no right on the land at all, and are 
trespassers, and the plaintiff claims agc^st these defendants 
an injunction and damages. The case against the other 
defendant, Mr. Wagner, is, that if the Stennings have a 
right of way over this land, then Mr. Wagner, under his 
covenant for quiet enjoyment, is liable to indemnify the 
plaintiff. On the first question, therefore, both the plaintiff 
and Mr. Wagner are interested in showing that the Sten- 
nings have no right of way. 

" The case of the plaintifE has been very fully opened, 
and now Mr. Kekewich, for Mr. Wagner, says that the 
plaintiff must elect which defendants to go on against, and 
cannot beyond this stage of the proceedings retain both 
sets of defendants. In my opinion that is not the full 
extent of the right given to a plaintiff by the Rules of 
Court, especially when I bear in mind the decision on the 
demurrer in this case; and I think that the plaintiff is 
entitled to retain both sets of defendants. I think that 
Mr. Wagner's counsel should now be allowed to address the 
Court in support of the plaintiff's case, and to cross-examine 
the plaintiff's witnesses. Whether they will be allowed to 
address the Court again, and in support of their own case 
against the plaintiff, will be matter for consideration here- 
after." 

In each of the last two cases it will be observed that 
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there were two defendants. A. was sought to be made 
liable in one character ; or, if not, B. was sought to be 
made liable in another character. Against each only a 
single remedy was sought. In all the former cases, the 
sole defendant was sought to be charged on one of two 
groimds. In the latter, if A. is held liable, B. escapes, 
and vice versd : and so far the facts alleged to found the 
case against A. are allowed to be inconsistent with the 
facts alleged to found the case against B. 

IV. Alternative relief by co-plaintiffs. 

Hitherto we have considered only alternative relief 
against defendants. Now, by Order XVI. r. 1, aU per- 
sons may be joined as plaintiffs in whom the right to 
any relief claimed is alleged to exist, whether jointly, 
severally, or in the alternative. In Cholmondeley v. Clinton 
(Turner & EusseU, 115), Lord Eldon, C, said : " The diffi- 
culty of maintaining a suit where there are two plaintiffs, 
A. and B., each asserting the title to be in him, is this, 
that if the Court decides that A. is entitled, and the de- 
fendants do not complain, how is B., as a co-plaintiff, to 
appeal from that decree P" And in Saiimarez v. Saumarez 
(4 Mylne & Craig, 336), in which a father and his children 
had been made co-plaintiffs, but the interests of the 
children were at variance with that of their father, Lord 
Cottenham, C, wpuld not allow the appeal to proceed,. but 
required a new bill to be filed. In Jopp v. Wood (2 De Gex, 
Jones & Smith, 323), a decree had been made. Some of the 
original plaintiffs then filed a supplemental bill to raise a 
question against co-plaintiffs, and also presented a petition 
of appeal. Both came on together before Lord Cran- 
worth, C. His lordship held the appeal correct in form (n). 
It remains to be decided what bearing the new Order will 
have upon the above doctrine. Upon the construction of 



(w) See also Colvin v. Hartwell (5 CI. & P. 484) ; Rohertson v. 
SoiUhgaie (6 Hare, 536) ; Griggs v. Staplee (2 De G. & S. 572). 
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this Order no decisions, as far as the writer is aware, have 
been pronounced. 

V. In conclusion^ the following propositions seem de- 
ducible from the authorities and the Judicature Orders : — 

(i.) — It is expressly provided that, subject to certain re- 
gulations, altematiye relief may be asked and several causes 
of action may be joined in the same Statement of Claim. 
{Bagot V. Eaaton^ 7 Oh. D. 2.) 

(ii.) — ^Although that may cause inconvenience and ex- 
pense to the defendant, yet that may be met by having 
separate trials of the separate claims under Order XYII. 
r. 1. (Bagot v. EastoUj supra.) 

(ill.) — ^But the same rules of pleading which prevailed 
imder the old law prevail now, unless there is anything 
in the Judicature Act or in the orders or rules which 
prevents it. (Evans v. Buckj 4 Ch. D. 434.) 

It would seem, therefore, that regard must be had to 
the f oUowing rules :— 

1. A plaintiff must recover secundum allegata et pro* 
batay particularly in cases of fraud. (Cargill v. Bowery 10 
Ch. D. 508 (o>.) 

2. He may not " hover between two inconsistent alter- 
natives, not distinctly averring either." (RawUngs v. 
Lamherty 1 J. & H. 458 ; Davy v. Garrett, 7 Ch. D, 489.) 

3. But he might always state the actual facts and ask 
the Court to draw one conclusion of law from them, or 
another, even though the conclusions might be inconsistent. 
(RawUngs v. Lamherty Evans v. Davis, 10 Ch. D. 747.) 
And it should seem, that now if he states separate issues of 
fact, though inconsistent with one another, he may elect 
at the hearing which he will try. 

(o) For the exception to the rule that a plaintiff must recover 
secundv/m allegata et prohatay in certain cases of specific performance, 
see ante, p. 17. 

L. E 
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4. If lie claims to fill two inoonsistent characters, he 
will have to elect at the hearing which claim he will rely 
on. {Tfiomas v. Hoblevy 8 Jur., N. S. 125.) 

5. He may not approbate and reprobate the same trans- 
action. {Cawley v. Pook^ 1 H. & M. 50 ; Re Ivory y 10 Ch. 
D. 372.) 

6. He may not make a new case at the hearing which 
entirely alters the nature of tha case made ; e.g.y he cannot 
change a claim for a continuance of a tenancy into one for 
damages for eviction. {Newhy v. Sharpe^ 8 Ch. D. 49.) 

7. He may charge a case of fraud, and a separate 
case for relief on other grounds. And even though the 
charge of fraud fails, that wiU not debar him from obtain- 
ing relief on the separate case. {Thomson v. Eastwood^ 
2 App. Cas. 215.) 

8. But he cannot charge actual fraud alone, and, that 
failing, obtain relief inconsistent with that. {Wilde v. 
Gibson, 1 H. of L. Gas. 605.) 

9. If plaintiff allege one version of the faxsts, and 
defendant alleges another version of them inconsistent 
with plaintiff's, plaintiff cannot, if he maintains his 
original case, first take the chance of proving his own 
version and then fall back upon that alleged by defendant. 
{Lindsay v. Lynch, 2 Schoales & Lefroy, 1 {p),) 

10. It should seem, that where the plaintiff has to elect 
between alternative cases, and fails to prove that on which 
he elects to rely, the dismissal of his action should be with- 
out prejudice to the relief which was not tried. {Hartridge 
V. Hartridge, ante, p. 17.) 

(iv.) — It seems that plaintiff may amend at the hearing 
under Order XXVII. r. 1, where, on the trial, the Court 
is of opinion, from the evidence or otherwise, that tiie 
real question has not been raised by the pleadings; e,g,, 
where the real question is whether an account rendered 

(p) See antti note (o). 
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by defendant is a just one, but plaintiff has asked for a 
general account instead of liberty to falsify certain items. 
{Mozhy V. Cowie, 38 L. T., N. S. 908.) 

(v.) — ^By Order XVI. r. 3, all persons may be joined 
as defendants against whom the right to relief is alleged 
to exist, whether jointly, severally, or in the alternative. 
In actions brought under this new rule against more de- 
fendants than one, the facts relied on in order to charge 
A. may be inconsistent with those relied on in order to 
charge B. The plaintiff need not elect between the two 
defendants, but may try his case against both, the order 
of trial being in the discretion of the judge. (Child v. 
Stenning, 7 Ch. D. 414.) 

(vi.) — By Order XVI. r. 1, all persons may be joined 
as plaintiffs in whom the right to any relief claimed is 
alleged to exist, whether jointly, severally, or in the alter- 
native. As to this rule, see ante, p. 45. 
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APPENDIX. 



Judicature Act, 1873, Sect. 24, Sub-sect. 7. 

The High Court of Justice and the Court of Appeal re- 
spectively, in the exercise of the jurisdiction vested in them 
by this Act in every cause or matter pending before them 
respectively, shall have power to grant, and sheOl grant, either 
absolutely or on such reasonable terms and conditions as to 
them shall seem just, aU such remedies whatsoever as any of 
the parties thereto may appear to be entitled to in respect of 
any and every legal or equitable claim properly brought for- 
ward by them respectively in such cause or matter ; so that, 
as far as possible, all matters so in controversy between the 
said parties respectively may be completely and finally deter- 
mined, and all multiplicity of legal proceedings concerning 
any of such matters avoided. 

Judicature Act, 1875 (Sched. 1). 

Order XVI. 

Bule 1. " All persons may be joined as plaintiffs in whom 
the right to any relief claimed is alleged to exist, whether 
jointly, severally, or in the alternative. And judgment may 
be given for such one or more of the plaintiffs as may be found 
to be entitled to relief, for such relief as he or they may be 
entitled to, without any amendment. But the defendant, 
though unsuccessful, shsdl be entitled to his costs occasioned 
by so joining any person or persons who shall not be found 
entitled to relief, imless the Court in disposing of the costs of 
the action shall otherwise direct." 

Bule 2. '* Where an action has been commenced in the name 
of the wrong person as plaintiff, or where it is doubtful whether 
it has been commenced in the name of the right plaintiff or 
plaintiffs, the Court or a Judge may, if satisfied that it has 
been so commenced through a bona fide mistake, and that it 
is necessary for the determination of the real matter in dispute 
so to do, order any other person or persons to be substituted 
or added as plaintiff or plaintiffs upon such terms as mav 
seem just." 
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Eule 3. *' All persons may be joined as defendants against 
whom the right to any relief is alleged to exist, whether 
jointly, severally, or in the alternative. And judgment may 
be given against such one or more of the defendants as may 
be found to be liable, according to their respective liabilities, 
without any amendment." 

Rule 4. "It shall not be necessary that every defendant to 
any action shall be interested as to all the relief thereby 
prayed for, or as to every cause of action included therein ; 
but the Court or a Judge may make such order as may appear 
just to prevent any defendant from being embarrassed or put 
to expense by being required to attend any proceedings in 
such action in which he may have no interest." 

Rule 5. " The plaintiff may, at his option, join as parties to 
the same action all or any of the persons severally, or jointly 
and severally, liable on any one contract, including parties to 
bUls of exchange and promissory notes." 

Rule 6. " Where in any action, whether founded upon con- 
tract or otherwise, the plaintiff is in doubt as to the person 
from whom he is entitled to redress, he may, in such manner 
as hereinafter mentioned, or as may be prescribed by any 
special order, join two or more defendants, to the intent that 
in such action the question as to which, if any, of the defen- 
dants is liable, and to what extent, may be determined as be- 
tween all parties to the action." 

Rule 13. **No action shall be defeated by reason of the 
misjoinder of parties, and the Court may in every action deal 
with the matter in controversy so far as regards the rights and 
interests of the parties actually before it. The Court or a 
Judge may, at any stage of the proceedings, either upon or 
without the application of either party, and on such terms as 
may appear to the Court or a Judge to be just, order that the 
name or names of any party or parties, whether as plaintiffs 
or as defendants, improperly joined, be struck out ; and that 
the name or names of any party or parties, whether plaintiffs 
or defendants, who ought to have been joined, or whose pre- 
sence before the Court may be necessary in order to enable 
the Court effectually and completely to adjudicate upon and 
settle all the questions involved in the action, be added. No 
person shall be added as a plaintiff suing without a next friend, 
or as the next friend of a plaintiff under any disability, with- 
out his own consent thereto. All parties whose names are so 
added as defendants shall be served with a summons or notice 
in manner hereinafter mentioned, or in such manner as may 
be prescribed by any special order, and the proceedings as 
against them shall be deemed to have begun only on the ser- 
vice of such summons or notice." 
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Ordee xvn. 

Bule 1. " Subject to the following rules, the plaintiff may 
unite in the same action and in the same statement of claim 
several causes of action, but if it appear to the Court or a Judge 
that any such causes of action cannot be conyeniently tried or 
disposed of together, the Court or Judge may order separate 
trials of any of such causes of action to be had, or may make 
such other order as may be necessary or expedient for the 
separate disposal thereof." 

Bule 8. ''Any defendant alleging that the plaintiff has 
xmited in the same action several causes of action which 
cannot be conveniently disposed of in one action, may at any 
time apply to the Court or a Judge for an order confining the 
action to such of the causes of action as may be conveniently 
disposed of in one proceeding." 

Bule 9. " If, on the hearing of such application as in the 
last preceding rule mentioned, it shall appear to the Court or 
a Judge that the causes of action are such as cannot all be 
conveniently disposed of in one action, the Court or a Judge 
may order any of such causes of action to be excluded, and 
may direct the statement of claim or, if no statement of claim 
has been delivered, the copy of the writ of summons, and the 
indorsement of claim on the writ of summons, to be amended 
accordingly, and may make such order as to costs as may be 
just. 

Obj)er XIX. 

Bule 8. "Every statement of claim shall state specifically 
the relief which the plaintiff claims, either simply or in the 
alternative, and may also ask for general relief. And the 
same rule shall apply to any counter-claim made, or relief 
claimed by the defendant, in his statement of defence. If the 
plaintiff's claim be for discovery only, the statement of claim 
shall show it." 

Bule 27. "Wherever any contract or any relation between 
any persons does not arise from an express agreement, but is 
to be implied from a series of letters and conversations, or 
otherwise from a nimiber of circumstances, it shall be suffi- 
cient to allege such contract or relation as a fact, and to refer 
generally to such letters, conversations or circumstances with- 
out setting them out in detail. And if in such case the person 
so pleading desires to rely in the alternative upon more con- 
tracts or relations than one as to be implied from such circum- 
stances, he may state the same in the edternative." 
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OedeeXXII. 

Eule 9. " Whore a defendant by his statement of defence 
sets up a counter-daim, if the plaintiff or any other person 
named in manner aforesaid as party to such counter-daim 
contends that the claim thereby raised ought not to be disposed 
of by way of counter-claim, but in an independent action, he 
may at any time before reply, apply to the Court or a Judge 
for an order that such counter-claim may be excluded, and the 
Court or a Judge may, on the hearing of such application, 
make such order as shall be just." 



Okdee xxvn. 

Eule 1. "The Court or a Judge may, at any stage of the 
proceedings, allow either party to alter his statement of claim 
or defence or reply, or may order to be struck out or amended 
any matter in such statements respectively which may be 
scandalous, or which may tend to prejudice, embarrass, or 
delay the fair trial of the action, and all such amendments 
shall be made as may be necessary for the purpose of deter- 
mining the real questions or question in controversy between 
the parties. 

Obdeb XL. 

Eule 11. "Any party to an action may at any stage thereof 
apply to the Court or a Judge for such order as he may, upon 
any admissions of fact in the pleadings, be entitled to, without 
waiting for the determination of any other question between 
the paries. The foregoing rules of this order shall not apply 
to such applications, but any such application may be made Tby 
motion, so soon as the right of the party applying to the relief 
claimed has appeared from the pleadings. The Court or a 
Judge may, on any such application, give such relief, subject 
to such terms, if any, as such Court or Judge may think, fit. 
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Order LIX. 

Effect of Non-compliance and Amendment, 

Eule 44. " The Court or a Judge may at any time, and on 
such terms as to costs or otherwise as to the Court or Judge 
may seem just, amend any defect or error in any proceedings ; 
and all such amendments may be made as may be necessary 
for the purpose of determining the real question or issue 
raised by or depending in the proceedings." 
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ACCOUNT, claim for, 34. 

AGENT, alternative claim against, 45 — 47. 

ALLEGATA ET PROBATA, 2, 49. 
allegata probanda, 2, n. 

ALTEENATTVE PLEADING, 

effect of Judicature Acts upon, 1, 8, 21, 32, 33, 42, 43, 49. 

meaning of, 2. 

how facts should be stated in, 4, 6, 8, 40. 

must not hover between two inconsistent alternatives, 6, 49. 

in inconsistent characters not allowed, 8 — 12. 

against the same defendant, when allowed, 36 — 43. 

form of claim, 36. 
against difPerent defendants when allowed, 43 — 48. 

mode of trial against, 47, 51. 
by different plaintiffs, 48, 49* 

difficulties of trial, 48. 
extent to which it is allowed, 49. 
separate trial of alternative claims, 49. 

AMENDMENT, 

after demurrer, when alternative facts had not been clearly 

alleged, 7. 
at hearing, where refused, 25, 26 — 32, 50. 
making a new but not inconsistent case at hearing allowed, 

32—36. 
allowed, to raise the real question at issue, 50. 

APPEOBATING AND EEPEOBATING, not aUowed, 22—24, 50. 



COMPANY, 

action against, in character of creditor, 8, 

of shareholder, 24 — 26. 

CONSISTENT CLAIMS, what held to be, 36—48. 

L. F 
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OONTEAOT, 

claim alleging and denying a, 22. 

specific performance of. Vide Specific Performance. 

COUNTEE-CLAIM, 

party added by defendant in his, 20. 
application of Order XYI. r. 3, to, 21. 

DAMAGES, when claim for, is inconsistent, 19, n. 

DEFAULT, what claim in action for, must allege, 33. 

DEMUEEEE, definition of, 7, n. 

DISMISSAL OF ACTION, 

without prejudice to new action, 14, 18, 27. 
when fraud is alleged, 28, 29, 39, 50. 



ELECTION, 

where plaintiff must elect, 9, 18, 19, 50. 
where not, 42. 



FEAUD, 

how it must be pleaded, 2. 

must be strictly proved according to the allegations, 27 — 29, 
49. 

result when alleged but not proved, 28, 29, 50. 

dismissal of action alleging, 39. 

may be aUeged together with a separate case for relief on other 

groimds, 41, 50. 

FUETHEE EELIEF, what may be claimed under a prayer for, 
2, 14, 25. 



HEARING. Vide Trial. 



INCONSISTENT CHAEACTEES, 

a plaintiff cannot fill, 8—12, 17, 18. 
must elect between at trial, 50. 

INCONSISTENT CLAIMS, 

plaintiff must elect between, 18, 50. 

between order for rescission and order for damages, 19, n. 
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INCONSISTENT CLAJMS—continued. 

by approbating and reprobating the same transaction, 22 — 24, 50. 
may not raise by amendment at hearing, 26 — 32, 50. 
against altematiye defendants allowed, 43 — 48, 51. 

INDEMNITY, may be claimed together with rescission, 43. 

INJUNCTION, against 'breach of covenant by tenant cannot be 
coupled with claim for possession, 43. 



JUDICATUEE ACTS AND OEDEES, 




effect of, on pleading, 1, 8, 21, 32, 33, 


42, 43, 49. 


section 24, sub-sect. 7... 53. 




Order XVi. 


r. 


1 1, 48, 51, 53. 






) }) 




2 53. 






> »> 




3 1, 21, 47, 51, 


54. 




> )} 




4 & 5.. .54. 






) if 




6 45, 46, 54. 






9 )) 




13 44, 51. 






, XV7T. 


r. 


1 55. 






i >> 




8, 8, 55. 

9 8, 55. 






[ XTX. 


r. 


4 2, n. 






> if 




8 1, 55. 






t a 




27 1, 55. 






, XXll. 


r. 


9 21, 56. 






, XXVII. 


r. 


1 3, 31, 32, 49, 


56. 




} >} 




6 33. 






XT,. 


r. 


11 44, 56. 





PAETIES, 

added by defendant in his coimter-claim, 20. 
altematiye, as defendants, 43, 48, 51. 
as plaintiffs, 48, 49. 

PAYMENT INTO COUET, 

not where true equity not alleged by plaintiff, 19. 

PLEADINGS, 

inconsistent. Vide Inconsistent. 

effect of Judicature Acts upon, 1, 8, 21, 32, 33, 42, 43, 49. 

what they must now contain, 2, n. 

what defendant must haye notice of, 26. 



PEINCIPAL AND AGENT. Vide Agent. 
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BELIEF, 

granted different from prayer, 16. 
further relief . Vide Ftjrtheb Belief. 

BESOISSION, may be claimed together with indemnity from 
liability, 43. 

SHABEHOLDBB, action by, against a Company, 24—26. 

SPECIAL CASE, statement of, 3. 

SPECIFIC PEBFOBMANCE, 
inconsistent claims for, 12 — 16. 
when agreement is accepted as admitted by the defendant, 

13, 14, 27. 
effect of acts of expenditure, 16. 
when granted with a variation of the claim, an exception to 

the strict rules of pleading, 17. 
after decree for, what order on default, 19, n. 
when attempt is made to set up new case at the trial, 26, 50. 
amendment of claim for,*when allowed, 35. 
when action for, fails, claim for return of deposit was not 

allowed, 39. {See now Dart's V. & P. 1123.) 

STATUTE OF FBAUDS, remarks on, 15, 16. 

TBIAL, 

when amendment raising new case allowed, 31 — 36. 
when not, 26—31, 60. 
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